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THE LAW AND PRACTICE 

OF 

JUDGMENTS. 



CHAPTER I. 

Of Judgments generally, and the Writ of Inquiry. 

Al JUDGMEm* is the decisioa ar sentence of t^ 
laWj given by a court of justice^ as the resijH of 
proceedings instituted therein^ for the redress of 
injury. 

The language of judgments^ therejfare^ is not 
that ^' it is decreed or resolved by the court ; but, 
'' it is considered/' (constderatum est per curiam) 
that the plaintiff do recover his debt, damages, pos- 
session, and the like, or that the defendant do go 
quit ; which implies, th^^t the judgment is not sq 
much the decision of the court, as the sentence of 
the law pronounced ahd declared by the court, 
irfter due dfeliberation and enquiry. 

Judgments i]i civil cases are of four kinds : 

1, Where the facts are admitted by the parties, 
hat jthe bw (Uspuited ; as in case of judgment upoti. 
a demurrer. 

It. Where the law is admitted, but the facts dis- 
puted ; as in case of judgment upon a verdict 

B 



I 



.*»♦-. 



v< 






[jCnAV. L 



<r 



te 



3. Where both the fact and the law are admitted 
by confession ; as in a '^ Cognovit actionem/' or 

retraxit/' on the part of the defendant ; or. 
Nolle Rraseqiiv" on the part of the plaintiff, 

4. By default (4 of either party in the course of 
legal proceedings ; as in cases of judgment by 
'' Nil dicit/' or ^^' ntm * sum infoi'matus/' where 
the defendant has omitted to plead or instruct his 
attorney to do so, after proper notice given ; or 
incases of judgment by ''non-pros/' '^nonsuit/' 
or, " as in case of a nonsuit," where the plaintiff 
omits to follow up his proceedings. The conduct 
of the defendant implies, that he had ho defence to 
offer ; that of the plaintiff, that he has no js^rievance 
which he can prove. 

These four species of judgments, again, are 
either Interlocutory, or Final. 

1. Interlocutory judgments are, in ordinftry ac- 
ceptation, (6) those incomplete decisions, whereby 



(a) Blackstone makes the 
third species consist of judg- 
nieiits by coafession,* or de« 
fault; and the fourth, of judg- 
ments upon a nonsuit, or re- 
traxit. 3 Comm. 396. 

(Jb) For there is one inter- 
locutory judgment, which' es- 
tablh|hes notiiing biit.th^ in- 
adequacy of the defence set 
vp« This is, the judgment for 
the plaintiff on demurrer to a 



plea in abatement; by which 
if only appears, that the de- 
fendant has miitakeuf the law 
on a point which «4o69 not af« 
feet the merits of his case; 
and it being therefore but rea- 
sonable, that he should offer, 
if h6 can, a fufther defence, 
the judgment Is, ^ thait he do 
answer over;" .in teehnieal ^ 
language, judgment of << re- 
spondeat ouster." 
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Cmap. 1.3 Inquiry, $ 

the right of the plaintiff is established ; but the 
quantum of damages sustained by him is not as- 
certained ; for this is a matter, which in general 
cannot be fairly done without the intervention of 

a jury. 

2. Final judgments are such as at once finish 

the proceedings, by declaring that the plaintiff 

either has, of has not, entitled himself to recover 

the remedy he sought, and by ascertaining to what 

amount he shall obtain redress. 

It will appear, then, that judgments after ver- 
dict, judgments in the action of '' Debt " IFoir a sum 
certain, judgments by confession, and all judg- 
ments in favour of the defendant, (c) are Final ; 
but, in every other case, as on default or demur- 
rer in actions of assumpsit, covenant, case, tres- 
pass, trover, i&c. the judgment is Interlocutory 
in the first place ; deciding only that the plaintiff 
ought to recover ; but leaving it to be ascertained, 
by a writ of inquiry, td what amount. On the 
return of 'this inquiry, the right to recover having 
been established, and the amount of the damages 
having been ascertained by a jury, final judgment 
is entered up. 

It will "be requisite, before proceeding further, 
clearly to shew the nature and objects of a writ of 
inquiry. 

A i^rit of inquiry, then, is an inquest of office 
to inform the conscience of the court; who, if 

(c) Except in << RepleTin." See post. 
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4 Judg7tf£nt9. tCHAP. |« 

they please, may the^sekes assess the damages, (d) 
Hei^ce a pp9<:tice is ixow established in the i^jjijtfi 
^f K. B. and C. P.^ in actions upon promisspjFF 
nojtes, and hills of ^^p\x9inge, ^c. to apply to tkp 
court in term time, or to a judge in vacation, (f) 
on an affiday^t pf ^e p^ture of the acftiop, (f:c. for 
./^ summons, qr rIp, t,o AfiVf icause >fjb}f j^ ^o^ 
pot be refj^rred ^ the n|a9,ter i^ the I^,. B.^ pr pior 
(honot^ries in p. P., fo s^e lyjiat 19 ^w fpf print 
cipal and interest; and lyhy fin.^ judgmea| 
should not be signed for th^lt si^m^ without (ex- 
ecuting a writ of inquiry : upon this the court of 
a judge will make an absolute rujie^ or ofder^ qq aq 
a^davit of service, unlesjs gi9pd cafisp IfB piheif^p ta 
the contrary, (f) 

A similar rule or prder may b^ ol)t;^j||ed ^q ^c«^ 
tions on covenants for the payment of a ^um cer^-. 
tain, (g) or on an award, (h) Hpweyer, ttf is prfic- 
tice is generally confined to cases whiE^^ it appearif, 
on the declaration, that (he action is ][)rought on. 
promissory notes, or bills of ex^U^nge ; (t) or ac- 

(d) 3 Will. 6ft. 2 Wqw. bf ly^ pp a 4fty »«l>!^Wnt 
Saund. 107. (2) 1 H. B. 542. to that on whicj^ ui^rlpc»tgr|; 
and consequently retain the jpdffment is siffne^ (3 Smith 
right of setting aside inqui- Rep.) 

sitions for small or excessiTO (^9 4 T. R. 275. 1 H. 

damages, and, in some cases, Bl. 541. 2 Bos. and Pal. |5. 

of increasipn tt^^vfi. Stig. I^. (g) Jfpg^ Hid. a T.Bf» Ifef. 

173. 4W. 

(e) 2 Smith ft. 46, 7. in (h) Tidd, 568. 
note. The appijcation QUft (dSf^B^MB* 
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tions^ yrhereitf the attaotfnt cf( damages depindi9 on 
figures^ and may b^ ascertained as honestly by the 
master as bef<)re a juty :^— Bai! the court wifl re- 
fuse to make the I'ule absolute, in ai^ action 6n t 
hSBi of exchan^ge for foreign money, the value of 
which is unceftaiti ; (it) or in an action of assump^ 
sit on k fbr^ign judgment ; (i) or m ai^sumpsit f6i 
at sum certain, dtae 6n an agreement, (m) They 
v?ill refuse it also, to ascertain the damages, in aii 
action of debt on It judgment recovered on a bill 
of exchange, or in an action on' a bottomree 
bond, (n) 

As Jhal judgment asciertains both the plain- 
tiPs right, and fhe qibantiim of damages sus- 
tained by him, it appears, thatf a writ of inquiry 
issues only after an interlocutory judgment, pro* 
periy speaking. Therefore, though in an action 
of debt on k bond^ conditioned for the performance 
of covenants or agreements, (o) judgment is en- 



()if) Cro. Eliz. 636* 5 T.R. 

ir. 

(0 4 T. tf. 49i. 

(m) Tidd, 569. 

(n) Id. ibid. 

(0) Contained either' in tlie 
bbn1d, or' a separate instrument 
(i Burr: 8^6.) and bonds for 
tke payment of an annuity, 
(HT.lX. 126.) or of money 
by i^ttifiiefiTs, (6 Easf, £f50;) 



or for the performance of an 
award, (6 East, 613.) are 
Within the statute; bat not 
^^post obit" bonds, (2 Camp. 
2^5.) bonds for the payment 
of money only ; nor bailbonds^ 
(2 B. and P. 446.) nor judg- 
ment on the issue of ^^ Nul 
tiel record,'^ or on a warrant 
of attoi^xiey: (2Taunt. 123*) 



6 Judgments. [Chap. I. 

tered up nominally for the whole penalty^ (p) in 
order that it may stand as a security (under Stat. 8 
and 9 W. 3. c. 11. s. 8.) against any future 
breaches of covenant in the same deed^ — 

Yet, as the plaintiff is obliged^ {q) by this sta- 
tute^ specifically to. assign^ in his declaration or 
replication^ the breaches by which he has sustained 
damage^ or to suggest them on the roU^ before or 
after the issue, (r) or judgment by demurrer, de- 
fault, or confession, — in order that the amount of 
such damage may be ascertained by a jury, and 
no more recovered,- — it appears, that, wherever 
such damages remain so to be ascertained, the 
judgment is in reality only interlocutory; ^^ That, 
the plaintiff oug&t to recover,*' (*) &c. 

(p) S Burr. %U* Cowp. fore them the suggestions upon 

357. which to giye also the amount 

(g) 2 Wils. 377. Cowp. of the damages. Where the 

357. issue ha$r been made up and 

(r) 8 T. R. 255. if omit- delirered, without the sugges- 
ted after the issue, it seems tions, it is irregular to deliver 
they may be suggested after a second issue with sugges- 
yerdict. See 2 Wms. Saund. tions, unless after a summons 
187. b. and form, post ; but, and judge's order^ (8 T. R. 
in such case, it may seem, 255.) 

that the plaintiff ought to pay (*) 2 Wm. Saunders, 187. 

the costs of the writ of in- b. for if it be entered up ia a 

quiry; for the statute was made different manner, the plaintiff 

in favour of defendants, and will lose the costs of the in- 

it arises from the . plaintiff's quisition.(3Bos.and Pull. 612.) 

neglect, that the jury, who The defendant cannot /ii!ead to 

gave the verdict, had not be- breaches suggested on the 
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The wrif' 6f iaquiry und(^: uik = ststu'te . is ex* 
ecnted at the adsiz^;^ or nittio^s ; returned hy the 
jndge in the natui^of a 'f pQ|it)ea;'')and final judg^ 
ment entered up ^a^ after !a. verdict. (^) ' , ' ^' 

There is one fcase, : however, in which a ivrit of 
inquiry may issAe, withirat 'being preceded by an 
interlocutory judgment.?- This is wheiJe the jiiry, 
on the trial of an issue, omit to assess 'the damlages; 
an omission' which, ixt some^instanqes,' may be 



roll, (1 Wms. Saund. 58. d.) 
Where an action is brought on 
a judgment, the plaintiff may 
have a writ of inquiry after 
judgment by default, to re- 
cover interest by way of da- 
mages for the detention of the 
debt, (7T.B. 446. 3T.R. 
995. 1 East, 436.^ But it 
seems, for the reason above 
stated, that the judgment by 
default, in this case, should 
be entered up with ui oughiy 
and the judgment thereby 
become interlocutory. 

(0 See post, The form of a 
suggestion entered on the roll 
after issue joined, and after 
judgment by demurrer or de- 
fault, with award of writ of 
inquiry, return theteof in na- 
ture of ^^ postea," and final 
judgment thoreon. If the 



breaches be assigned in th^ 
declaration, or suggested on 
the roll, as they may bo 
at any stage of the proceed-* 
ings, bejbre judgment' by de-^ 
mKrrer or default, the award 
of the writ of inquiry followf 
those judgments, as it follows 
interlocutory judgments in ac- 
tions for damages. 

This writ of inquiry is de« 
livered to the^sheriff, who sum* 
mons the jury, and returns 
the jury process with a panel 
of the names of the jurors : . 
a copy of the record is then 
made, induing the suggestion, 
on two shilling stamped paper 
or parchment, for the chief 
justice or judge of assize. 

The execution of an instru- 
ment which the defendant had 
stated in setting out the condi" 
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supidied by a writ of inquiry, (ti) Wherevti*^ on 
the trial of an issue^ the jury were found to have 
given a hhe verdict, the party aggrieved mi^bt 
have proceeded against them (though that prac« 
tice is now disused) by a writ of '^ attaint ;" which* 
process does not lie on an inquest of <^ce^ such 
as is a writ of inquiry, (x) The party, therefore^ 
would have lost the benefit of proceeding by an 
attaint^ if questions, the unjust decision of which 
might have given rise to such attaint, were sub« 
mitted to an inquest of office ; consequently, an 
6tni8slion or mistake as to these could not fairly be 
remedied by a writ of inquiry. But the principal 
jury, though liable to attaint for a false verdict 
on the very point of the issue, may decide points 
Collateral to, and connected with, the main issue, 
without incurring such liability ; for as to these 
ioll&terhl points, they act but as an inquest of 
office. 

It is, therefore, only on points collateral to the 
main i»sue, that the omission of the principal 
jury cah be supplied by a writ of inquiry. Such 
are, the fbur usual inquiries on a ^' Quare im- 
pedit;'* and, as it is usual, when there is a de« 
murrer on evidence, to discharge the jury before 
they have proceeded to assess damages ; if, after^ 
wards, judgment is given for the plaintiff, a writ of 

tion of the bond in Us pteft, ld7. 1 B. and P. M«.) 
n^ed not be prated dii tliis (u) lORvp. 118» 
iuipntj, (1 &P. Ni. Fri. cas/ <c) Carth. 96^ 



IChap. I.] Inquiry. 9 

inquiry of damages is awarded^ thoagh the prin<- 
cipal jury miglit have assessed them condition^* 

•^y- (sf) ^^» ^^ '' trei^ass," or " replevin/* 
against overoeers of the poor acting *' virtute of* 
ficii/' if the pkintiiSr be '' nonsuit/' («) or have a 
verdict against him^ (o) and the jury are discharged 
without inquiring of the treble damages^ pursuant 
to 43 Eliz. c. % s. 19. the omission may be sup- 
plied by a writ of iqquiiy. In this case it is ne» 
cessary to enter a suggestion on the roll^ that the 
defendants were overpeers of the poor^ an4 that 
the action was brought against them for something 
done by virtue of their office : (i) a rule to shew 
cause must also be obtained, (c) 

But the court has refused to supply the omissioii 
by a writ of inquiry, where the jury omitted to 
assess the value of the goods in an action of '^ de^ 
tinue ;" nor can it be supplied where they have 
omitted^ upon an issue in '^ replevin^'' to inquire 
of the rent in arreat^ and value of the goods or 
cattle distrained ; for by the 17 Car. S. c. 7. these 
matters are to be inquired of by the same jury 
that tries the issue, (d) The omission cannot be 
supplied where no damages are given on trying the 
traverse of the return to a writ of '' manda- 
mus." (e) 

If there be judgment by default as to part^ and 

(j^) Cro. Car. 143« XP) ^7* ^^P* ^^4- 

(«) I RoJ[« R«p. ^7% I (c) Id. ibid. 

Salk. WS. (d) 1 Salk. 20&« 

(a) % Str. 1031. 3 WUi. 443. {») % Str. 1053. 
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an issue on other part ; or if, in an action a^inst 
several defendants^ some of them let judgment go 
by default^ and others plead to issue^ there ought 
to be a special '^ venire/' " tam ad triandum quanfi 
ad inquirendum/' and the jury who try' the issue 
shall inquire the. damages for the whole^ or against 
all the defendants, (f) 

So where there is a demurrer and issue^ the 
jury^ who try the issue^ shall^ if the plaintiff be 
not nonsuited^ (g) assess damages^ to be contingent 
on the event of the demurrer. 

Due notice must be given of the execution of 
writs Qf inquiry. If the '' venue " be laid in 
London or Middlesex^ and the defendant live 
within forty computed (h) miles from Lmdon^ eight 
days* notice of inquiry is sufficient^ exclusive ci 
the day it is given : (t) this notice is also sufficient 
in country causes, (it) But where the venue is laid 
in London or Middlesex^ and the defendant lives 
above forty computed miles from London^ there 
must be fourteen days' notice of inquiry^ (Q Sun-* 



(f) 11 Rep. 5. a B. and P. 

163. 

(g) 1 Str. 607. 

(h) 2 Str. 954. 1215. the 
writ of inquiry is stamped with 
a five shilling stamp, signed by 
the prothonotaries in C. P. 
and afterwards sealed ; but, 
in R. B. sealed only. If the 
proceedings are by "original," 
it is made returnable on a ge- 



neral return day j if by "bill," 
on a day certain. But in an 
action by bill against an at- 
torney, the writs being re- 
turnable on a general return 
day, was holden only a mis* 
continuance, cured by the sta-^ 
tutes of " Jeo-fidls." 

(r) Sty.tit.notice.P.R.4^1. 

(A:) Tidd, 576. 

(0 Ibid. 
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day is accounted a day in these notices^ unless it 
be the day on which notice is given ; (m) and it has 
been determined^ that^ if a defendant residing at a 
hotel be arrested^ and continue such residence till 
served vi^ith notice of executing the writ of in- 
quiry^ eight days' notice shall be sufficient^ though 
his ordinary residence be above forty miles from 
town, (n) So^ if he resided in London at the 
commencement of the action^ and^ in the interme- 
diate time^ removed to a. greater distance than forty 
miles^ not having given the plaintiff notice of such 
removal, (o) . Where a term's notice of trial would 
be required^ there must^ at the same distance of 
time^ be the like notice of inquiry ; (p) which no- 
tice must be given before the essoin day of the 
fifths or other subsequent term ; and in K. B. it 
may be given at once without any previous notice 
of an intention to proceed in the cause, (q) 

Short notice of inquiry is two days at leasts (r) 
and the inquiry may be countermanded on two 
days' notice; or the former notice may be continued 
over to any other day^ but not more than once in a 
term. (*) Where fourteen days' notice of inquiry 
are requisite^ there must be six days' notice of a 
countermands (/) 

In th^ K. B. if, after the plaintiff has joined is- 

(m) 8 Mod. n. (?) 3 Smitb R. 101. 

(n) 7 East^ 624. (r) Bames, 301. 

(o) n East, 427. W 2Str. 1119. Barnw, 2W. 

0;>2Str. 1100. (0 Tidd,580. 
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sue on the def^eiidant's pleadings^ and giyen notice 
of trials the defendant, to hinder the trial, demurs/ 
and the plaintiff, after such demurrer, obtains 
judgment, the attorney for the defendant is obliged 
to accept notice of executing a writ of inquiry, 
from the time of giving notice of trial ; (u) but the 

« 

plaintiff ought, in such case, to give notice of the 
hour and place of executing the inquiry, (x) 

In the C. P. this practice extends to cases where 
the defendant does not, after notice of trial given, 
join issue before the rule is out; and where he de- 
murs to the plaintiffs declaration, he must acce|>t 
notice of executing a writ of inquiry on the beck 
of the joinder in demurrer. So, where he pleader 
such a dilatory plea as (he plaintiff is obliged to 
demur to; (3^) d^nd- notice ftMy he givetf ort the 
issue-book, on tn issue of '* nul tiel *tecoi^d." («) 

The notice, which must be in writing, («> may, 
if the defendant have not appeared, or his attorney 
ht unknown, (b) be served on the defendant, by 
leaving it at his last place of abode. If he have 
appeared, and his attorney be known, it must' h€ 
delivered to his attorney ; (c) in a country catiwe^ 
to the agent of that attorney, who issues the " wb- 
poBnas,'' in the K, B. ; (d) but, in the C. P., it may 
be givett either to* (fhe attwney in the co^ittiry, or 



(u) Tidd, 577. 


(fl) Tidd, SfB. 


(x) Ibid. 


(b) Say. Rep. 135. 


Cy) Ibid. 


(c) Ibid. 


(t) Pr. reg. 


(d) SEast. 56^t 
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Agent ia town.(e) In a joint action^ the notice 
ought to be given to both defendants. (/) 

Writs of inquiry are usually executed before the 
under-sheriff; but, in cases of difficulty and ith* 
portance, the court, on a proper affidavit being 
made, will order that the writ of inquiry thall be 
executed before a judge at sitting's, or '' ni^i 
priusj'' aod then the judge acts as an assistant to 
the shenft (g) ' When it is to be so executed, the 
notioe should be given for the sittings, or assizes^ 
geaemHy ; (h) bi|t otherwise, the notice should ex* 
pfess the particular time and place of executing^ 
k. (0 

A writ . of inquiry may be executed at any time 
(excepting Sunday) (k) before, or on the ^y it is. 
returnable. (/) The usual way is to give notice that' 
t||e writ will be executed between two certain hours 
— as between ten and twelve ; but, as the sheriff 
may have prior business, it will not be an irregu- 
larity should he be a little later than the time ap- 
ponited. (m) 

Notice to execute ^ten, or between ten, or 
eleven and two, has been deemed insufficient; and 
set aside for uncertainty, (n) But notice of exe-* 
cuting inquiry at eleyen, is good if executed 

■ 

(e) Barnes, SQ5. (k) I Sir. 387. 

(/) Pr- Reg. 443. (/) 2 W. Baymd. H4Q. , 

(g) State Tr. 987. (m) Doug. 198. 

(A) Barnes, 136. (n) 2, Str. U42. Barnes, 

(0 Say. R. 181. 398. 
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before twelve ; and, in a notice for Tuesday the 
fourteenth, when the fourteenth fell on a Thurs* 
day, the word Tuesday was considered only sur- 
plusage, (o) 

In LfOndon and Middlesex the writ- mlist be left 
at the sherifiPs office the day before the time ap* 
pointed ifor execution; and, if either party intends 
to be. provided with counsel^ he should give notice 
to bis adversary, or the expence will not be al«* 
lowed in, costs, (p) Witnesses may be 'I'supcenaed'l 
on either side previous to the inquiry ; and if the 
plaintiff do not proceed to . execute it; accordtng* 
to notice, or countermand in time, the defendant 
shall have his costs, to be taxed by the master or 
prothonotary, on affidavit of the necessary attend- 
suice and expence. (g) . . 

The inquiry must be executed within the county 
where the action is laid. In London it is executed 
at the secondaries' office ; in Middlesex, at the . 
sheriffs' office; and, in other counties, d£ the plaice 
appointed for that purpose. The notiqe is given 
accordingly, and any defect in the 'notice is cujred 
by the appearance and defence of the defendant 
or his attorney, (r) on the execution of the writ. 

The inquiry may be adjourned by the sheriff^ 
after it is entered on. 



(o) 3 Bos. and Pol. 1. 448. 

(p) Tidd, 680. (r) Barnes, «33. 

(q) 3Str. 738. Pr. Reg. 
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As judgment suffered by default is an admissioa 
of the cause of actioix. the defendant ciinnot, on 
a writ of inquiry, give. evidence of any. tUijig which 
might have been set upas a defence befqre such 
judgment ; as that the contract was fraudauJent^ (r> 
—that the pontiff had n9 mtprest in.a|i.insurtncej, 
where there was ^ stipulation, that the. policy should 
be sufficient proof of interest, (O &c. 

On the return day of the writ of inquiryj the 
rule for judgment should be given in the K. B. 
with the clerk of the rules : this rule expires in 
four days ; (u) and, on such expiration, (x) the 
sheriff being called on for his return, will give it, 
with the inquisition, to the plaintiff's attorney, 
who causes it to be stamped with a ten shilling 
stamp, and taxes his costs thereon with the master. 
No rule is given in the C. P. ; but the party waits 
four days after the return, inclusive of both days" 

In that court the inquisition is left with the 
clerk of the judgments, and is not to be taken 
out of the office without leave of the court. 

During the four dfitys above mentioned, either 
party may move to set aside the inquisition. The 
plaintiff, where he has been surprised by contriv- 
ance, (y) or the sheriff or jury have been mistaken 

(#) 1 Str. 0* 13. of the interlocutory judgment. 

(0 Doug. 315. (I Str. GS4. 4 East, 173.) 

(tf) 1 Salk. 399. The writ (x) Ibid, 

of inquiry may be amended, in (^) 2 Salk. 647. 1 Str» 

lome instances^ by the record 516. 
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in point of law, («) but not otherwise ; (a) the de- 
fendant^ for want of notice, (b) objection to. the 
j^ry^ (c) or excessive ^afntl^es. (j) 

The want of a wr?t bt' inquiry is aided by the 
statute of Jeo&ils ; (e) and where ' an inquisition 
was lost, on which costs had been iaxed, but no 
judgment entered up, th^ court allowed a new 
writ of inquiry, and inquisition according to the 
sheriffs* noteis. (/) 

(s) 1 Str. 4d6. (d) ^ Leon. U4. 

(a) Bamesy ^30. (e) 2 Str. 878« 

(6) Sty. P. R. (/) lb, 1077. 
(c) Cowp. 112. 
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CHAPTER 11. 

Of Judgments by Default, 

i« ^^ Non sam informatus,'' ^' nil dicit^^' and in what casM 
plainttlF is entitled to sign the latter* 
t. " Non pros." 

3. « Nonsuit." 

4. *^ Judgment, as in case of a Nonsuit." 

« 

tl UD6MENT goes bt/ default, properly speaking, (a) 
wherever, between the commencement of a suit, 
and its anticipated decision in court, either party 
omits to pursue in the regular method the ordinary 
measures of prosecution or defence. 

Hence, judgment by default, when it goes 
against the defendant, is an implied admission of 
the charges advanced; when it goes against the 
plaintiff, it is an implied admission that he cannot 
support those charges. 

Judgment by default is either by '' Nil dicit," 
where the defendant appears, but says nothing in 
bar pr preclusion of the action ; or by " non sum 

(a) For, in ordinary legal only to judgments of that na* 
acceptation, the term ^^ judg- ture suffered by the defendant., 
mtot by di^ault " is applied 

•c 
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informatus^'' whert his attorney says he is not in- 
formed of any answer to be given thereto. Judg- 
ments of " non pros/' " nonsuit/' and '^ as in 
case of a nonsuit/' (which are against the plaintiifj 
though usually treated as a class by themselves^ 
must^ inasmuch a^ai1feiDgfi^m'i»missions^ or irre- 
gularities at various stages of the action, be con- 
sidered equally judgments by default of the plaintiff, 
/ tts judgments of '' nil dicit/' er ^*^ non rain^infor- 
matus/' by default of the defendant. 

However, the latter will here be firi^t' disdhsled, 
as constituting '^Judgments by Defa'iilt" in Com- 
mon acceptation, and as occurring at an earlier 
stage of the proceedings, at. least than judgments 
of ^*^ nonsuit," and ^^'as in case of nfttisuit.'" 

Judgment by ^' nil dicit^i^.'then, is'eiffier' for 
want of any plea at all ; for want of a plea adapt- 
ed to the nature of the action, or circumstances 6f 
the case ; or for not pleading in a proper manner, 
or at a proper time. 

If, after a rule to plead has been given, arid 
plea denlanded, no plea be delivered td the plain- 
tiff's attorney, he should, at the expiratibn of the 
. rule, if the action be in K.B. search for on^ With 
the clerk of \he papers^ and with the cletkof the 
judgments, at the filing's iBench office, or at the 
prothonotafies' office, in the Common tl6as : if ho 
. plea be found at^ either ' of tbpse pfl|ces,'7he may 
^«ign jtidgnfifeht'^ifts"for watat ^l)f'a) plea. 'In Kke 
manner may judgment b^fiigfled, ' if the^irfendaiit 
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omit to rejoin^ (b) to ^ plead tfi a. qew assig^ument, 
or join in demurrer whpn i^epessary ; pr, in^K. B. 
if he do not return the paper or demurrer book in 
due time. .Put, ^f the .plaintiff neglect to take 
this. advantage^ w|iere a pka, .&c. is not put in by 
the. day the rHle e3;jpi];e8^ the df fpndapt njay deliver 
his pleadings at^any tiip& before judgment is ac- 
tually signed against.him. (c) 

If the dc;f^ndant.puts jn a pl^ not adapted to 
thQ nature of. the action^, as '' nil.d^bet" in '"^ as- 
sumpsit/' (c/X:&c. the plaintiff ^^y i^pnsjder it as a 
nulUtyj cLnd. sign j|]|dgment ; so, .if he pleads a 
«hain .plea,, obviqusly denoting futitious proceed- 
ings, as a judgiQ.ent, r^coypjj^d in the cojirt of 
*', Piepoudre ;" , (e) ..ai|d .yfh^re ,t^e ..defenj^ant 
pleadi|4^b^ statute of additjpns.in aba,tem.ent, the 
Court of (?9ipjnpn:PJQaQ, held, the pl^a^ a njillity, 
and gfiyetthe.plaintlff Jefiye to sign JMLdgipejit, (/) 
and saidhe»/pighth^ye.done.so.\vithout application 
to ^e court. 
iThe plaintiff aiay sign j.udgnjiept ai^ fpr want of 



(6) 5< T. R. li^^. and, where the matter is doubt- 

(c) 4 T, R. 195. 5( T. R. ful^ it is the safest way to de. 
35. , mur: or moTe the court to 

(d) Ba^i^es, -^57.^ Bu^ the se^ ^he plea aside, in \^hich 
plea of 'f.5M>t IH^ty," in an they will sometimes exercise 
action jof. ^ilpbt^ pn^.a^^nal , an equitable ^ discretion. (1 
statute, is )|ot^ si|ch a AuHity Bos.^and PuK 447.) 

as to autl^c^e.th^ s|gQi^ of (O 10 £ast, 237. 

judgment, (1* T. R. 462.) ; (/) 3 ^os. anif Pul^ 39§. 

c2 
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a plea, if the defendant^ after craving oyer of a deed, 
do not set forth the whole of it. (g) So, if he plead 
a judgment recovered, or other plea that is not 
issuable, (h) after a judge's order for time to plead, 
on terms of pleading issuably, (t) So, where the 
defendant pleads a plea in abatement, without 
affidavit of the truth of the plea, (k) or after the 
expiration of four days inclusive from the delivery, 
or filing and notice of declaration ; (/) or if he plead 
a tender without paying the money into court ; (m) 
or if he enters in the general issue-book in the 
K. B., (n) or omits to deliver in form, in the C. P., (o) 
A plea of '' Solvit ad diem,'* which ought to be 
delivered to the plaintiff^s attorney. 

Judgment may also be signed, as for a nullity, 
-where the defendant pleads before he has appeared, 
or taken the declaration out of office, (p) or before 
the bail are perfected in a bailable cause, (q) 

But it cannot be signed in a '^ qui tarn " ac- 
tion^ for entitling the plea with the names of the 
parties, without the addition of '' qui tam,'* &c. 
to the plaintiflF's name : (r) nor, if the defendant^ 

(g) 4 T. R. 370. (k) Pr. Reg. C. P. 4. 

(h) As, that defendant does (/) 1 T; R. ^7. 

not owe (five hundred pounds) (m) 1 Str. 638. 

the sutn mentioned in one of (n) 5 T. R. 661. 

the counts, where the declara* (o) Barnes, 239. 

tion is for a larger sum in the (p) Imp. C. P. 440. 

action of << debt, " (3 Bos. (9) Tidd, 358. 

and Pul. 174.) (r) 7 East, 333. 
* (0 1 Burr. 59. 1 East, 411. 
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when under an <Nrder to plead issuably, pots in a 
plea, which, though informal, goes to the substance 
of the action ; («) and, in the Common Pleas, if 
the plaintiff take a plea out of the office, and 
keep it, he cannot afterwards consider it as a 
nullity, and sign judgment. (0 

The plaintiff may wave ajudgmentby default; (») 
and^ if the judgment be irregular, the defendant 
may move the court to set it aside : but this motion 
must be made in term-time, or notice given of it 
in vacation, two days at least before the day ap- 
pointed for executing the inquiry ; and, in the 
G. P. it seems such motion cannot be made, unless 
it appear the defendant could not have applied 
sooner, (x) 

A judgment by default may be considered irre- 
gular when the defendant, in an action not bail- 
able, has not been served with a copy of process ; 
or, when there has been no declaration regularly 
delivered or filed, or notice thereof given to the 
defendant ; or when it is signed before the de* 
fendant's appearance, or without entering a rule 
to plead, or demanding a plea when necessary ; 
or after a plea regularly delivered and filed : And 
when the plaintiff declares, before the defendant 
has appeared, he cannot sign judgment after plea, 
for want of his appearance. (^) But if the de» 

(«) 5T.IL lb% (tf) Barnesy251. 

(I) 2 New Rep. S09. Bat (x) Tidd, 564. 
tee Barnes, %b% (y) Tidd, 663. 
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fendaiit accept a declaratioti, and tfd; as if aii 
appearance had been entered for' him^ the cdurt' 
will not' afte'rSviarils' jierrhit' him to set aside a 
judgment^ on' the ground of his not having* ap- 
peared! (z)' 

In some cases^ even whfere the judgment by de- 
fault is regular^ if the plaintiff has not lost a trial, 
t\ie courts, oil ihbtion, will set it aside Upon an* 
a[ffldavit of rfiferits ihade by the defendant's at- 
torney ; (d) the defendant undertaking to pay the 
costs, {i) to plead issuably '*^ instiahter,'' (c) take 
short' notice of trial, (rf) arid give judgment of 
such t'erm!, as to put the plaintiff in the same situd- 
tibn, as if the ^st judgment had not been self 
aside : (e) the courts will do this in ejectment, asr 
M^ell as other actions. (/) Bilt thfey will not set 
fisi'dii i regul&i* judgiriient, tb give the defendant 
advanta'^e of a liicety in pleadiifig, (g) or to let 
ftirh in to ^l^ad tlie stWute of limitations, (») or 
Banki*uptcy ; (i) nor will they set' aiside aA irre^u- 
K.r joi'dgitient after a ^' cognovit." (K) 

Ex:cep£ in th6 dcition' of '' debt " for a sUm ccr- 



(z)^ X New Rep. 309. (f) 2 Str. 975. 

(a) Tiddf, 564. {g) 2 Str. l24^. 

{bi i Salt, 462. Barnes, (X)* i filac. Rep. tS. Birf 

i42. Ae 1 Bos. ^\ii Pul. 59. 228. 

(c) 6 East, 587. b. (t) Tidd, 665. but see 1 

(d) Barnes, 242. B. and P. 52. 

(c) 2 Str. 975. 1 Burr. (k) 7 T. ft. 2o6. 

568. 



teiQ^ judgiDQnt by default against the defendant is 
osoaily intedocutory; ^ad^ qons^UQntlyj, sqc- 
ceedediby a. writ- of. inquiry. Iptf^rjiocutory jqdg^ 
ment is signed on fourpenny stamped pf^[^r^ 
withi tiie ckck of tbe judgiaeDts in K. B*^ or pro- 
Ihonotaries in C P:^ an. '^ incipitur" being; 4r«( 
entevedr on. a roUj of tbe torni, it is signed ; aQd> 
notfmthisteJidiBg aa old* rule iu. U)P latter cpurt^ 
j]u%raeat8 are now sigai^ there ajt any tia^e in the 
vaoaiion ; but^ on signing judgments, by dpfault, 
&c. in ihat court, the warrants, of attorney must 
be filed on unslaniped. pa#*<;bfufifit, with the clerk 
of the w^Evante^ wbo» nm»k» the judgment paper 
before ift ia signed by th^ protbpuofaries. (/) 

2; Wherever^ in, tb^ pix>secq^ion of an actipn^ 
|k is incun^bettt on the plajntiff to tal^e ceiftai^ 
sie^a^-^-^nd^ after haiTing- been duly called on £of 
ibat pnrpMe, be fiMls to adopt theip> — judgjneat 
may be entered up agi^inat hiwb 9^ the conseqij^nce 
of such default. 

Where this omission of the pbijati& has occurred 
at any «tage of the proceedings^ before issue is 
joined^ the jadgment which C^^Upws such omission 
is ciJled^ technically^ a judgment of ^^ non-pros/' 
WheM the phunkiff £uk to make his appearance 
an being called^ after the jury are assembled^ the 
judgment which follows is termed a '^ nonsuit ;** 
and where^ after issue joined^ he omits to proceed 

(/> Tidd, 566. 
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to trial in due course^ the defendant is allowed^ by 
14 G, 2. c. 17. to enter up judgment^ " as in 
case . of a nonsuit." Of these^ each in their 
order. 

Where the defendant has been arrested^ or has 
put in baii^ though he never were arrested^ nor 
the process returned^ if the plaintiff do not de- 
clare within two terms^ a ^' non-pros" may be en- 
tered up ; (m) and this, not only in cases where 
the writ is defective, but in all cases, (n) Hence^ 
on all process in K. B. by bill, or original, if the 
defendant appear by his attorney, and file bail of 
the term wherein process is returnable^ and the 
plaintiff do not declare, before the end of the term 
next following, a *' non-pros" may be signed 
without entering any rule to declare^ or calling 
for a declaration, (o) In the Common Pleas^ a 
rule must be entered for the plaintiff to declare, 
and a declaration demanded, before the end of the 
second term, or within four days after ; and, if 
the plaintiff do not declare before the rule is out, 
the defendant may, at any time before the essoin 
day of the next term, sign a " non-pros," but not 
afterwards : (p) the demand of the declaration 
must be in writing, (9) and, in country causes, 
must be made on the agent in town ; (r) and, as a 

(m) 13 Car. % c. % s. 3. 349. 
3 Salk, 455. (p) Tidd, 350. 

(n) 7 T. R. 27. (q) Ibid, 

(o) Gilb. K. B. 345. Tidd, (r) Barnes, 3U. 
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non-pros " can never be signed^ unless bail be 
filed^ or an appearance entered as of the term 
wherein the process is returnable^ (#) it cannot be 
signed^ in snch case^ for not declaring^ where a 
prisoner is superseded on filing common bail, (t) 

In actions by original (where the plaintiff can- 
not proceed against the defendants severally npon 
a joint writ) the plaintiff cannot be non-prossed 
by one or more of the defendants without the 
others ; (u) but^ upon common process^ if the 
plaintiff proceed against one or more of several 
defendants^ by serving notice of declaration/ or 
taking a rule for further time to declare^^ and omit 
to proceed against the others^ the latter may sign 
judgment by '^ non-pros/' («) In such case^ how- 
ever^ there ought to be but one judgment of 
*' non-pros " for all the defendants^ unless the 
plaintiff have manifested his intention of proceeding 
against them severally, (y) 

Where a cause has been removed from one 
court to another by '^ habeas corpus/' the decla- 
ration must be delivered before the end of the 
second term^ after bail has been put in on the 
'' habeas corpus ;" and^ if the plaintiff do not 
declare within that time^ the defendant's attorney 
is not bound to accept a declaration^ though it 



(0 Tidd, 350. (tf) Dong. 169. 

(0 Imp. K.B. 563. 5 T.R. («) 2 T. R. 267. 
35. (^) ^-Salk. 455. 
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swm&therpdaintlffi cannot be nW'-]V*<>89€^» for want 
of itl (fe)j 

Whuneiacange. i$ reiBOvediby "' pene^'* or. '' x^ 
CDrdwri,'' ifi tb& plaiBtifff do noli decj^Q^rOj, tbe^ de- 
fendant^ hatna^entefied'hisa^pisarainoe^ mwtgive 
a rnlef tor declare; witliUb^ marten io/ tbe Ki.,Bi^ or 
fiiaow ib Ck P; ,'. and'Jf' tha^rule be givm' qh\qi^ 
fti^we thrappeamiiee'dd)^^ oi! re(iwn(^, the wrii^, 
thiare is) nd^nooeadity f<9b danandiog^ ip writing (^aj[ 
a> dedaratmni r othfimrifiie^; or Mwittea-. demand, must 
limrade. (b)) Tbe^ >rul0)t0> da€Ji.rQ mi^r be serwd 
<m any dH^bafiorer the time-in tiie rule ia e^i^di, 
andf tfce plaftntiff moat dodafe- wittiuou fou^ daiy4& aftev 
flTUeh sewice;: (cy andi,. wheAer tb^ cau^ ba^ re^ 
nmred b^jr plaintiff ov d^ead«nts^ if th« formec da 
iMt deckte by the ttiM bittited v^tbe ri^le^ he mpj^ 
he n»n^pi^ssadi (xt)i 

Wheii» the- ptemlriff does not pnt in bis repli:ca- 
tion or rejoinder, or obtain ai> oi^er for fmrth^^c 
time, OR' a jjodi^e^a »maiiionSj the. defendi^nt )E»ay 
ft^» judgment of '' nott-paros/' {e> 

So* if tlie plaintiff omit, afteir bai^iivg^beea ruji^d sa 
to do>y ta enter the iseiie ^itlna the time appaiuted i 
6f if he enter it of a terrn different from tbiit iu 
wbkrh tbe ^ aiiDilifer" ia added : (/) but i^ judgment 

(2) Cowp. 117. 1 T.R. (d) F;N.B. 70. A. 
372. (e) On such a ^' non-pros '• 

(a) 1 H. Bl. ^Sl. in ejectment tke defendo^n* 

(6) Lil. P. R. 370. gftins no ccHits, t lU. Itep. 7^3 

(c) 11 East, 1«3. (/) Tidd, 740. 

2 



of " non-pro6'' cannot be regularly signed after 
the issue is eritfered^ altboogh it be not entered 
vithin the time appointied'by the rule, (g) 

The defendant; in a n^rtt of errcnr^ may sign 
judgment of '' n6ri-pit)SjV if the record be not 
cciilified^ (A) dimintatititi alleged^ (t) or errors as* 
si^ed; (%) by the expiration olt the rules giveii 
respectively for those purpbse^. 

Judgment of '^ noh-p#os " is a finaljudgm^t^ 
ahd si^ed With the cleric of the judgments in 
K. B. Or protfkohotarieg in' C. P., art 'incipitur/* 
b^Fng' fifsrt made on a roU^ and also on a ten-shilfing 
stamped papisr ; and, in C. P., the defendant's war- 
rant of attorney must be filed with' the clerk of Che 
warrants, whb will mafk the judgment paper. (/> 

JMi^ittent of "^^iMon-pyo^'^ cttUimt b^ signed 
pending an injunction, (m) 

TH^ courts will not, as a matter of course, set 
a^ide a judgment of '^ non-pros " if it be regular ; 
atid> in a '' qui tarn " action, they hare refined to 
do so. (n)' But it may be set aside on motion, if 
irregnlBur, and all the proceedings which have been 
had upon it, provided the application be laade in 
time ; and if sin actkm be brought on the judg- 
Aient, the whole proceedings may be set aside by 

(;> 1 T. R. 16. Imt see (i) Id. 1135. 

4 T. R. 195. (k) Id. 1136. 

(k) Tiddj 1125.no costs (/) Imp. C. P. i^60. 

are allowed on "non-pros,** (m) Tidd, 351. 

for not certifyiiig Hie leeord. (n) 1 Boir. 401, ^ 
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one rule, (o) But where the plaintiff did not appl^ 
tiH after judgment in an action^ brought on the 
judgment of '' non-pros," the Court of C. P. re- 
fused to set aside the latter judgment. 

A judgment of ^' non pros," signed because 
the plaintiff had not adjourned an essoin, has 
been held as nought, and the plaintiff's subsequent 
proceedings considered regular, (p) 

3. The plaintiff is said to be ^^ nonsuited," vrhen, 
after the jury are sworn, finding that his case is 
bad from defect of evidence, or otherwise, he 
allows himself to be '' called," and fails to ap- 
pear. The advantage attending a nonsuit is 
this — that the plaintiff, though subjected to the 
payment of costs, may afterwards bring anothei 
action for the same cause, which he cannot do, 
after a verdict has been given against him. 

It is said, that a nonsuit can be had, or that 
the plaintiff can be called, only at the instance of 
the defendant : (q) the practice, however, at '' nisi 
prius," is to give the plaintiff his election, whether 
to be nonsuited, or have a verdict pass against 
him; but this seems also to be often determined 
by the judge at " nisi prius," (r) who, if it be 
clear that the action will not lie, often nonsuits the 
plaintiff, although the objection appear on the 
record, and might be taken advantage of by mo- 
Co) 4 T. R. 688. (q) 1 Str. 567. 
% (p) ^ Str. 1194. (r) 1 Campb. 356* 
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tion in arrest of judgment^ or on a writ of 
error. (*) 

But it also appears^ that the plaintiff is in no 
case compellable to be nonsuited after he has ap-* 
peared ; (i) and^ therefore, if he insist upon the 
matter being left to the jury, they must give iti 
their verdict as they see occasion. 

The king cannot be nonsuited, because by law- 
fiction he is supposed to be always in court ; (u) 
nor can a plaintiff be nonsuited^ as to one of se- 
veral joint defendants ; (:c) nor after a plea of 
tender. (^) But he may be nonsuited after money 
paid info court ; (3) or for not proceeding to trial 
on issues to some of many pleas, after judgment 
has been given on demurrer, for the defendant on 
others, (a) By 13 Geo. 3. c. 11. s. 4. a nonsuit 
may be entered up against the plaintiff, if he fail on 
a cause of action arising in Wales, but tried in the 
nearest English county, to recoverdebt or damages, 
to the amount of ten pounds, where thej udge has cer- 
tified on the back of the record of "nisi prius ;** and 
it has been suggested on the judgment roll, that the 
defendant was resident in Wales at the time of the 
service of the writ, or other mesne process. 

The judgment on a nonsuit is final, and may 

* 

(0 Ibid. 3 Taunt, 81. . (^ 1 Campb. 327. but see 

(I) 2 T. R. 275. the notes there, 
(fi) Com. Dig. tit Pleader («) Tidd^ 858. 
X. 3. (aX 10 East, 366. 

(x) 3 T. R. 66t. 
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In K. B. the rule for judgment (whii^h is a ru 
to shew cause) is held to be sufficient notice < 
motion within the act ; (g) hut, in the C. P.^ it 
otherwise ; (h) and^ though notice has been give 
in that court of a motion for judgment^ as ip cat 
of a nonsuit^ on which the plaintiff enters into 
peremptory undertaking to try ; yet notice mu 
be given of the like motion^ for not proceeding i 
trial in pursuance of the undertaking, (i) Tl 
roll must be in courts where the motion is made ; ( 
and^ in C. P.^ it may be made in the saipe term i 
which the plaintiff is ruled to enter the issue. ( 
The rule is made absolute of course on. an affidav 
of service^ unless the plaintiff fiibew ^use for n< 
proceeding to trials as the absence of a matert 
witness^ &c. But a slight cause is considered su 
ficient on the first apj^cation^ eyen in a '^ qi 
tarn '* action^ (m.) if the plaintiff will undertake p< 
remptorily to try at the next sittings or assizes ;( 
and the Court of C. P. will not even require tha 
if the witnesses are absent^ and their return m 
immediately expected, (o) Where the excuse 

(g) Lofft, 905. The rule (k) Baraes, 313. 

reqairing a tena's notice of (0 1 Bos. and Ful. 387. 

proceeding does not extend to (m) 1 East, 554. 

a motion for judgment, as in («) Doug. 671. 7 T. ] 

case of a nonsuit, (5 T. R. 178. 3 T. R. 406. Barnt 

684.) 313. 316. 

(h) 1 H. B. 697. (o) 1 Taunt. 118, 

(0 2 Taunt 48. «t 
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8«flhuettt/ the court do not give the costs of the 
^I^UlcslioD^ vebich are allowed where it n iosafll* 
cient. (p) 

If the rule be made absolute^ the defendant^ 
having drawn it up with the clerk of the rules in 
K. B.^ or secondaries in C. P.^ and procured it to 
be stamped with a ten -shilling stamp^ (q) may sign 
judgment as in case of a nonsuit^ (which is finals) 
and tax his costs^ &c. 

The statute^ 14 Geo. 3. c. 17.^ extends to ac- 
tions brought by executors or administrators^ (r) 
to '^qui tarn" actions ;(«) to the traverse of the re- 
turn of a ^' mandamus/' (t ) and to demandants in 
a writ of rights who will not be relieved if they 
conduct themselves unfoirly toward the tenant. (») 
But it does not extend to actions of replevin^ for 
in them the defendant is an actor^ and may carry 
the record down to trials without '^proviso/' as 
well as the plaintiff; («) and where a cause has been 
once carried down to trials the defendant cannot 
have judgment as in case of a nonsuit^ because it 
is not carried down again^(^) but must try the 
cause by '^ proviso." («) Where one of two de- 
fendants lets judgment go by de&ult^ the other 

(p) Barnes, 316. («) 1 B. and P. lOS. 

(9) Tidd, 781. (jt) 3 T. R. 661. 

(r) WiUes, 316. (y) 3 T. R. 1. 

(«) ] East, 654. (s) See tiie Practice^ iWm. 

(0 Say. Rep. 1 10. Sannd. 336. 

D 
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' cannot have judgment as in case of a nonsuit, (a) 
Nor can it be had where a judge refuses to try an 
action on a wager, (b) 

[ (a) Say Rep. 22. 3 T. R, (ft) 12 East, 247. 
662. 
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CIIAI^TER III 



Of Judgments hy Confession. 



1. On a « CognoTit." 

2. On a Warrant of Attorney. 

3. "Retraxit;** " Cassetur bUIa/' 

4. " NoL Pros." 

1. — By confessing the action^ where He has no 
knerits^ the defendant saVes himself the expence of 
all intermediate proceedings up to final jadgment, 
such as trials writ of inquiry^ &c. ; and as the 
plaintiff is alsb^ by this mode of proceedings saved 
tnuch time^ trouble^ uncertainty^ And expence^ the 
defendant^ on these considerations^ usually stipu- 
lates for and obtains terms mutually advantageous ; 
such as a dtay of execution^ &c. 

The confessioh is usually made after declaration 
and before plea^ and in such case is termed a ^' Cog* 
novit actionem/' being written on the declaration 
6r back of the inquiry, or (Unless it contain term« 
of agreement,) on unstamped paper, (a> thus, ^'l 



(a) 4 £ast, 188. Such as, by instalments, &c. 
tbat the debt shall be payable 

D2 
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confess the action^ (or if in debt, '' the debt in this 
cause/') and that the plaintiff hath sustained da- 
mages to the amount of , besides his costs 

and charges, to be taxed by the master/' or pro- 
thonotaries, in C. P. — If terms are agreed on, they 
may follow, as that '^ no judgment shall be entered 
up, or execution issue, until default shall be made 
in the payment of the debt, or damages and costs, 
by a certain day, and no writ of error shall be 
brought, or bill in equity filed ; but that in case 
default shall be made, the plaintiff shall be at li- 
berty to enter up judgment and take out execution 
for the debt, or damages and costs ; together with 
the sheriff's poundage, and all other incidental ex- 
pences." 

Where the confession is after plea pleaded, it is 
termed a ^^ Cognovit actionem, relict& verificatione/' 
and the defendant's attorney ought, in K. B.^ to 
come in person before the in^ster to withdraw 
it, (b) though the practice is otherwise ; (c) and in 
C. P. it is held unnecessary. (d> 

Where the court directed a new trial, because 
a special case was insufficiently stated, and th^ de- 
fendant, without going to trial again, executed a 
^' cognovit," he was hdd liable to the costs of the 
former trial, (e) 

If the confession be for the whole cause of action^ 
and not upon Uxm%, the plaintiff's attorney ma^y 

(h) 1 Ld. Baymd. 345. (jS) Tidd, 559. 

(c) Imp. <:. B. An. (e) a T. R. 144. 

1 
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itemedisltely (/) sign final judgment and take out 
execution. If the confession be for- a part only, 
judgment can only be sighed for tiie part con- 
fessed^ and the action nfiust proceed for the re- 
sidue. 

The terms of the " cognovit" should be attend- 
ed to^ for none will be implied which are not clear- 
ly elpressed, (g) but where a judgment on confes- 
sion is entered up^ and execution taken out^ con- 
6tiry to the agreement of the parties at the time 
of confession^ the judgment will be set aside, (hy 

Where the confession is absolute^ and an agreed 
Aient subsequently made;, the court will not inter- 
fere to effect the judgment^ but will leave die party 
to his actSdn on the agreement, (t ) But Ihe defend- 
ant having pven a " cognovit'* is estopped from 
objecting to any irregularities in the previous pro- 
ceedings^ especially if the omisiiioi^is'can afterwards 
be supplied beftnre the objection started^ as by filing 
edminon' bail^ '^nunc pro t^nc/' (k) 

An attorney should be present at the signing a- 
''cognovit** on the part of a prisoner in the custody 
of the marshal. (O 

It seenift that bankruptcy and certificate d6 
not prevent the entering up a judgment on '' cog- 
novit ;" for where a man acknowledges the cause 
of action^ the plaintiff may sign judgment at any 
• 

(/) Tidd, 559. (0 1 Salk. 400. 

(g) 2 Bl. Rep. 780. (k) 7 T.R. 206, W7. 

{h) 2 BL R. 943. (0 3 T. R. 616. 



38 Judgments. [Chap. Ill, 

time ; (m) and a '^ cognovit/' by the principal without 
notice to the bail^ does not discharge the bail, (n) 

This judgment is signed like other final judg- 
ments^ by making an ^^ incipitur" on a ten-shilling 
stamped judgment paper. There is no necessity 
for a new roll where there has been one already (^) 
carried in. 

2. — Where a party wishes to compromise an ac- 
tion^ or where there is no action^ to ensure a ere* 
ditor the preference in the payment of his debt^ the 
security usually given is a warrant of attorney, 
which is so called from its authorizing the attorney 
or attornies to whom it is directed^ to appear for 
the defendant^ receive a declaration in an action 
to be brought against him^ and thereupon to conr 
fess the action^ or suffer judgment to pass by der 
fault ; and to sign a release of all errors and de? 
fects touching such proceedings, 

A defeazapce is added^ which states^ that the 
warrant of attorney is given for the payment of 
such a sum on such a day^ and stiptilates that judg* 
ment shall not be entered up until default is made 
in the payment. It is prudent also, to add, in the 
defeasance, an agreement that a certain sum, for 
instance, 50Z. shall be levied over and above the 
debt, costs, and sheriff's poi^nclage ; put of which 
sum shall be defrayed all charges arising out of the 
execution (such as the expence of auctions, &c.) 

(m) 2 Taunt. <58. (o) Lee*8 Pract. Die* 294. 

(n)5T. R. 277. 
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and the residue be paid over to the debtor. With- 
out this precaution^ the creditor will be indemni* 
fied for no expences attending eicecution^ except 
the sheriff's poundage^ (p) even though such ex- 
pences (as those arising from an auction) were for 
the debtor^s advantage. 

By a late rule of both courts, every attorney 
who shall prepare any warrant of attorney to con- 
fess judgment, subject to any defeazance, must 
cause such defeazance to be written on the same 
paper or parchment on which the warrant of at- 
torney is written, or cause a memorandum in writ- 
ing to be made on such warrant, containing the 
substance and effect of such defeazance. {q) The 
warrant of attorney is subject to the stamp duty of a 
pound ;(r) but the defeazance does not require a 
sepamte stamp from that on the warrant of at- 
torney. 

Every virarrant of attorney should be given vo- 
luntarily^ and for a good consideration. Therefore 
if a warrant of attorney be obtained by fraud, ($) 
or for an immoral (/> or usurious (») consideration ; 
or for securing an annuity, void by the annuity 
act, the courts will order it to be delivered up, and 
set aside the judgment and proceedings which have 
been had under it. But where securities have been 



(p)« T. R. 148, 157- (t) Doug. 196. 

(9) 2 East, 136. (0 Tidd, 545. 

(r) 44 Geo.^. c. 98« Scbed. (») 1 Bos. and Pal. ^TO^ 

A. 48. • 

3 



acted; on> and the moeey . partly paid by the bor«; 
rower^ the coartof C. P.. will not set a^ide ajadgn 
Kient and execution on the ground of usury^ 1^ 
on the terms of iJie defendant's repayiag the prki^. 
eipal and legal interest. 

When a defendant^ in custody on mesne prot^essiw 
executes a warrant of attorney to confess a Jl^dg- 
ment^ thwe must be an attorney present oa hi» 
P^i't^(^> to explain the nature of the instrument to, 
be execttted> and advice the d^endant confideutiaI*> 
]y^ and subscribe his name as a witness, (y) Thkh 
protection the prisoner cannot waive^ and the pre*: 
sence of the plaintiff 's attorney is insufficient,: al«; 
though the defendaat ooasent to his aoting as hiui 
attorney also. («) 

A warrant given without these precautioiM ia. 
YCdd^^tf) aud the bailiff or sheriff's officer permk*: 
ting it is liable to be severely punished. It .19 not 
now the praetite to read over the wiurrant in the 
inresence of the prisoner, (b) \ 

The rules which give this protection to n prU. 
Bonety extend to warrants of attorney executed* 
abroad; (c) and in C. P» if a prisoner^ on melsne^ 
process^ give a warrant of attorney^ his attorney- 
must be present^ though two other persons^ liel in^ 



{x) R.E. 15 Car. % 2 K. B. (z) 1 East, ^3. 

R. H. 14 and 15 Car. 3. Reg. (a) Jl. E. 4 G«o. % K. B. 

4. C. P. (6) 2 H. Bl. 383. 

(y) Gowp. 281. B.E. 4 (€) 3 SCr. 1347. 
Geo, % K. B. 
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cu^tody^ join in the warrant, (d) Tl^ fitestece of 
an attorney's clerk is not sufficient (e) But it ia 
not necessary tbat the attorney aholild Ife of the 
same court in ^Uch the judgment is to be en-< 
tered; (/) and in C. P.^ if the defendant be himsdf 
an attorney^ no other need be present on his be-^ 
half. (^) And where a warrant .of attorney was 
exj^uted in the presence of an attorney's detk^ 
and it appeared from the defendant's affidavit^ tfaafr 
be was induced to ejiecute it because he knew un- 
der such circumstances it woukl be void^ the courts 
i^efused to set aside the proceedings. (A) 

An attorney's presence is unnecessary where the 
warrant of attorney is given to a third person^ at. 
who«e suit the defendant is not in custedy>(i) or: 
where he is in custody upon a eriminal process^ (ib) ^ 
or upon process of execution ; (/) for in the latter - 
case^ the debt being liquidated^ the defendant is 
not likely to be prevailed <m to confess more than r 
is really due^ as he mighty under duress^ on 
n^ne process^ when the debt is unliquidated. How<» 
eirer^ even in e&ecution^ tf the party has been pre- -■ 
vailed on to acknowledge more than is really due^ 
the court will give relief; (n) and they haveako^ 
interfered where a prisoner gave a ^^co^;Mmt^ 



(d) % Taunt. 40. (0 1 East, 241. 

(V) Barnes, 4ft. (ib) 4 T. R. 433< 

(/)Id.44. (/)7T.R. 19. 

ig) Id. 37. (m) Cowp. 143. 
(A) Cowp. 149. 
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withottt the presence of an attorney on his be- 
half. («) 

In C. P. a defendant was held to be in custody^ 
though the officer left him for some time^ while the 
plaintiff prevailed on him to execute the warrant 
of attorney : (p) So, a defendant^ lodging within 
the rules of the Fleets at the house of the officer 
who arrested him^ and who was his security to the 
w^ird^ . (p) 

If a warrant of attorney be given by an infant^ (7) 
OF by one of several executors^ to confess a 
judgment against all^ (r) the courts will order it to 
be delivered up ; and a joint warrant of attorney 
to confess a judgment by an infant and another, 
may. be vacated against the infant on]y.(#) A war- 
rant given by or to a feme covert is void,(^) unless 
she live by herself, and act as a feme sole.(fi) 

When a warrant of attorney is given to a feme 
sole^ who marries before judgment^ judgment' 
may be entered tip in the names of husband and 
wife ; but a previous application must^be made to 
the courts founded on an affidavit of the mar- 
riage, {x) So^ where a warrant has been given by 
a feme sole who marries before judgment, the 



(n) 3 T. R. 616, 1 East, {s) 2 Bl. Rep. n33, 
242. (0 2Wil8.3, 

(•) Cas. Pr. C.P. 128. (a) 1 Salk. 400. 3 B. «cP 

(p) 2 Blac Rep. 1297. 128, 220. 

{q) 1 H. Bl. 75. (or) 3 Burr. 147K 

(r) 1 Sira. 20. 
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plaintiff may enter up judgment against husband 
and wife, (y) 

There is indeed one authority^ contrary to this 
latter position. («) But this aeems doubtful on the 
analogy of all other charges attaching to the feme 
sole ; to whichj the husband on his marriage with 
her, becomes liable^ without exception, (a) 

Where no dividend has been roade^ a general 
judgment may be entered up after bankruptcy^ on 
a warrant of attorney^ given by a bankrupt before 
his bankruptcy. (S Bos. and Pul. 185.) And where 
he has paid lbs. in the pound under a second com« 
mission^ the plaintiff may still enter up a general* 
judginent^ and take out general execution ; as a 
Sci. Fa. is not usual on judgments entered up under 
a warrant of attorney, (id. ibid.) So with respect 
to a defendant discharged under an insolvent act/ 
But the court will give relief on motion^ tf^ in 
such cases^ the defendant's person or necessary 
tools be taken. (Ibid.) See post, ''Sci. Pa." 

A warrant of attorney to enter up judgment is* 
Hot revocable ; (b) but the death of either party is, 
generally speaking, a countermand of the warrant* 
of attorney ; (c) and, therefore, the courts will not 
allow judgment to be entered up on an old warrant 

(y) lShow.91. Say.Rep.6. (6) 2 Id. Raymd. 766, 850. 

3 Burr. 1470. ^ Salk. 87. 2 Esp. Ni. PrL 

(z) 1 Salk. 399. ^8- ^63. 

(a) See 4 East, 522. 1 Salk. (c) Co. lit. 52. b. 1 Vent. 

117. 1 RoU. Abr. 351. F. 1. 310. 
G. 2 F. N. B. 120. F. 
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<jli attofrtey^ if it |ii^[>ear that either party ie dead, (d) 
But if the warrant be to enter up judgment at the. 
suit of • A.> his execiitovs or administrators^ the 
courts will give his executors or administrators! 
leave to enter up judgment thereon, (e) . 
: And if either party die in vacation^, within a^ 
year after giving the warrant of attorney^ j^dg-: 
itient may be entered up of course^ as of the pre- 
ceding term ; {f) though it is binding on lands only 
from the tinie ^ wgning. {g) Where there are se-. 
vera! partief(^ and ctte of them dies^ judgment 
may be entered hy the survivors ; (X) and ete^ 
Hrhere the party dies after the y ear^ if the couirts cai% 
be preya^d on to grant a rule for entering up judg-> 
ment^ they will not afterwards set it aside, (O 

In enteting up judgment on a warrant of attor* 
ney^ the authority given by it^ must be strictly 
pursued ; tibevefof e^ if the plaintiflT enter up judg-^ 
ment in debt^ on a '^ mntuatus/' where the war-, 
rant vms to enter it up in debt on bond, the court, 
will set it aside as irregular, {k) 

So^ if a warrant of attorney be given to appear^ 
asid confess judgment of a particulair term^ the 
judgment, should be entered of that term^ and cah- 

(cQST. R. 257. Barnes, ^ Bl. Rep. 1301. fiut not 

240. agamU the flnraTor on.a joint 

. ($) Barnes, 44. warrant; though the contrary. 

(/) Willes, 427. Barnes, is laid down ia 1 Wils. 312., 

2$7. Qas. Pr. G. P. 11. and Tidd, 550. ; but overmfed 

(g) 7 T. R. 20. in 15 East, 592. 

(h) Barnes, 40, 48, 53. 2 (t) Barnes, 270« 
Maule and S. 76. Wils. 312. (k) 8 T. R. 153. 
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oat be entered of any other ; (i) mad where a war- 
rant of attorney was given to confess judgment it 
the suit of an executor^ as of the preceding term* 
when the testator was livings and the judgment was 
entered up accordingly^ the court held it to be 
irregular, (m) 3ut if the warrant be gtren to 
appear and copfess judgment generally^ or^ (as is 
most ii9ualj of a particular or any subsequent 
term^ judgment may be entered of any term after 
giving the warrant* («) 

Within a year and a day next^ after the date of 
the warrant of attorney^ judgment may be entered 
of course^ without applying to the court or a 
judge, (o) But if it be not entered within thfA 
time^ the court of K. B. must be moved in term^ 
time, (p) or ^n application vm^e to a judge in vaca« 
tion^ for leave to enter up the judgment^ on an 
afiidayit of thp due execution of the warrant of at- 
torney^ that th^ debt or part of it is still due, and 
ihat the parties aire ^ving. (9) 

If the warrant of attorney be above te;i years 
old, the application can be made to the court only ; 
and where it is above twenty years <Jdj there must 
be a rule tQ riiew cause ; (r) but where the party, 
in such case, had admitted the debt within two 
months beCpfe the motiim, the court granted it ab« 
solute in the first instance. 

• (/) t Moi 63, (p) 3 Salk. 322, 

(m) 2 Str. 1121. (g) Tidd, 551. 

(«) 7 Mod. 53. (r) Id. 552. 
(o) Tidd, 551. 
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In C. P. if the warrant be above a year and un-^ 
der ten years old^ the application to sign judgment 
is made by the plaintiff's attorney^ on the nsnal 
affidavit^ at side bar^ the first day of term ; or in 
the treasury chamber on other days< In vacation^ 
a judge at chambers will make an order ; but the 
application can be made to the court only^ by mo^ 
tioB, if the warrant be above ten years old. (9) K 
the warrant be above twenty years old^ the rule 
must be to shew cause^ and served on the defend- 
ant; and where a judgment had not been entered 
Within a year and a day^ on a warrant of attorney^ 
given on a ^' post obit'' bond^ and the obligee did not 
apply for leave to enter it 'till after the death of the 
person on whose death it was payable, the coart 
t)f C P. would not grant leave withbut a rule to 
shew cause. (/) 

In K. B., if the defendant resides in town, the 
affidavit should state, that he was alive on a parti- 
cular day, (u) within two or three days ; and if he 
reside in the country, on a particular day, within 
a week <Nr ten days of the application. ' 

' In G. P. it must appear, by the affidavit, that the 
party was alive within a fortnight before making 
the application ; (jt) but a longer time is allowed', 
ticeordingto circumstances, where the defendant 
resides abroad, (j^) If A. agree to acknowledge 
an oW warratit of attorney given by him, so afr to 

(s) Barnes, 47. («) Ibid. 

(/) 2 H. Bi. 94. Cy) Barnes, 54, 256. 

(«) Tidd, 553. 
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enable B. to enter up jadgment thereonji judgment 
may be entered up in C. P. under a judge's oitler^ 
without an affidavit of the subscribing witness ; (a) 
and where the plaintiff being a lunatic^ another^ 
who had received the interest upen the bond ever 
since the pbintiff's lunacy, swore that the principal 
was unpaid, the court of C. P. held this to be su£> 
ficient; («) but they refused to allow judgment to 
be entered on an old warrant of attorney, where it 
appeared by the plaintiff's affidavit, that she was 
resident in an enemy's country, (b) . 

An affidavit at Edinburgh must be sworn before 
a lord of session, (c) 

The judgment upon a warrant of attorney, be- 
ing in ^^del^," is final ; and after filing common 
bail for the defendant, in the usual way, ian 'inci- 
pitur,'' containing the plaintiff's warrant of attor* 
nay, and the defendant's, is entered on a ten^^sfail- 
ling stamped paper, and also on a roll. Then 
fdDows the qommencement of the memorandum of 
the term in whkh judgment is signed. If the en*- 
try be then completed, the declaration succeeds, 
and finally the judgment. A five-shilling stamped 
memorandum or minute is necessary, vfhkii is left 
with the clerk of the common bails, at the time of 
filing common bail. The judgment is signed by 
thederk of the judgments in K. B., and the war- 
rant of attorney filed by the clejrk of the docqudb. A 

(s) 2 Bos. and Pol. 85. (b) 2 Ne$v Rep. 97. ; 

(«) Barnes, 4^. (c) Tidd, 553. - 



4IB JHdgmmte. ( [Chat. HI, 

copy, should be made of tHe dofeuumce^ and pf . IW 
wamiBt of attorney, if it differ in any pwtif ulir 
froni the ufliial form of these inttruments. 

The jiidgmeiit should be docquetted forthwith* 

In G. P. the wfurrants of attorney are entered 
on a slip of parch ment^ as in other eases^ aad.filed^ 
with the five-shfllingstamped memorandum^ ai Ihe 
clerk of the iitarrants. The jadgvient papet^ 
marked by the clerk of the warrants^ is carried th 
the prothonotaries' office^ where the clerk signs 
the judgment. The warrant of attorney is filed 
there^ but no appearance is entered with the 
filacer, (d) 

3.-^A ''retraxit'' is the appeUatum given to a 
judgment on the plaintiff's voluntarily renouncing 
his suit in conrt^ and precluding himself for ever<^ 
from again bringing an action on the same caase; 
Of c^mrtse the occasion for, this entry is not frequent; 
The '' retraxit/' when applied to the w^hdrawing 
a plea^ conies under the head of '' cc^novit action 
nem rdictft verificatione." (e) 

On a plea in abatement, if the pbiiitiff cahpot 
deny the truth of the matter alleged^ and it is suft 
ficient in law to quash the bill oc writ^ he xaay 
enter a. ''etaseior billa" vel breve ; (j) ot, in other 
words, pray that the bill or writ may be qttashed> 
to the intent that he may sue out^r eldiibit a better 
biB or writ against the defendant ; and, upon suck 

(fi Lee's Virsc Diet. liOO. (/) Tidd, 609. 
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entry^ the di&fendant \% not entitled to costs. (^) For 
the pnrpme of making this entry^ a roll should be 
obtained of the term of the judgtilent^ and the de- 
claration and plea entered thereon; after which 
the roll is taken to and docquetted with the clerk of 
the judgments in K. B.^ and the mastfer having 
marked the '^cassetiir billa" thereon/ it is filed 
with the clerk of the treasury. (A) IhC. P. the 
roll is docquetted and Aled with the prothono^ 
taries. (t) 

4. — ^A ^' nolle prosequi" is an acknowledgment 
by. the plaintiff, that he will Mot further prosecute 
bis saif^ as to the whole or a part of the cause of 
action^ or against some or one of several defend- 
ants. 

A '^ nolle prosequi" is held not to be in the na- 
ture of a release or " retraxit/* and to be no bar to 
a future action foir the same cause^ except in thOse 
cases^ Inhere from the nature of the action, judg- 
ment and eitecution against one, is a satisfaction of 
all the damages sustained by the plaintiff, (j^) Thus, 
where an action is misconceived against some of 
the defendants, as if "trovei*" be brought against a 
defendant, executor, and others not executors, and 
the jury either finds them all guilty, or the execu- 
tor not guilty, and the others guilty, the judgment 
will be erroneous, because an action of "trover" 
does not lie against an executor for a conversion 

(f) Tidd, 693. (0 Imp. C. P. "327, 8. 

(A) Imp. K. B. 2yK {k) 3T. R. 511. f iJWls. 90. 

£ 
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by his testator ; (/) and the defendants are impro- 
perly joined^ inasmuch as the judgment against 
them is different ; but the plaintiff may cure this 
defect by entering a ''nolle prosequi"' against the 
executor^ and taking his judgment against the 
others, (m) And where any action^ founded upon 
a ''tort/' such as assault and battery, false impri- 
sonment, " trover," and the like, is brought against 
several defendants, though they all join in the same 
plea, and be found jointly guilty ; yet the plaintiff 
may, after verdict, enter a " nolle prosequi" as to 
some of them, and take his judgment against the 
rest, {n) And the reason thereof seems to be, be- 
cause these actions being in their nature joint and 
several, as the plaintiff might therefore have orU 
ginally commenced his action against one only, so 
jie may, after verdict against several, elect to take 
his damages against either of them ; (o) and upon 
this ground it is, that where a jury give a wrong 
verdict in point of law, the plaintiff may cure the 
defect in the verdict, by entering a "nolle prose- 
qui" before judgment. As, where several persons 
are jointly charged ii> an action of assault, bat- 
tery, and false imprisonment, who either plead 
jointly pr sever in their pleas, or one suffers judg- 
ment to go by default, (for it is immaterial which 
m the case,) if the jury assess several damages-, 

(/) Cowp. 371. 1 Wils, 306. 

(m) 1 Wils. 306. (o) Carth. ^. 

. (/i) 1 Lord Raymd. 597. 
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the verdict is wrong, and the judghient will be er-^ 

roneons ; (p) biit' the plaintiff may cure tne vierdict 
by entering a '^'^ nolle prosequi'* a^inst all the de- 
fendants but one, and taking judgment against 
him only, (q) 

In tbese cas^s it Seeriis that the ^^ nolle prosequi" 
so entered against some of the defendants, miist^ 
from the nature of the actions, be an absolute bar 
to any future action for the same cause. 

Wheri^ an actioh is brought upon any contract 
against several defendants, who join in their pleas, 
land a verdict is found against them, the plaintiff 
cannot eiiter a ^' nolle prosequi'* against apy of 
theni, because the contract being joint, the plain- 
tiff is compellable to bring his action against all 
the parties thereto ; and he shall not, by entering 
a '^ ndlle prosequi,'* prevent the defendant against 
whom tbe recovery has been had, frohi calling on 
the other defenc(ants for a rateable contribution (r) 

And' where the plaintiff declares on 8t joint con- 
tract against two defendants, and one of them 
pleads infancy; the plaintiff cannot enter a ''nolle 
prosequi** afe to him>. dnd proceed against the 



• » 



(p) 5 Burr. 2792« But the gmlty of a part, or at ona 

jury may assess seTeral damages time, and the rest « guilty of 

if they find some of thj3 de- other part, or at another time, 

fendants guilty of the whole (11 Rep. 6. Brownl. ^33.) 
trespass, and the others of a (q) Cro; 'Car. 238. 6 T« R 

part only, (Cro. Eliz. 860. 199. 
11 Rep. 5.) or some of them (r) 1 Wms* Sauud. 207. b. 

E2 
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other defendant in. that action^ but must cconmence 
a new action against the adult defendant only. («> 

But in general^ where in actions on contract^ tbt- 
defendants sever in their pleas> and one pleads some 
plea which goes to his personal discharge^ (such 
as bankruptcy^ ^'ne unques executor/' ^and the 
like^) and not to the action of the writ;, the plaia- 
tiff may enter a '^ nolle prosequi" as to him^ and 
proceed against the others. (O And though they 
plead jointly^ yet if the plea be in its nature severa- 
bky the plaintiff may eater a ^' nol. pros." as to 
fom^^ and proceed against the rest; as in an eject* 
ment against several who jointly plead not guilty^ 
the plaintiff may even at the assizes enter a ^'nol* 
pros<' against one or more of the defendants> and 
proceed against the rest. (») 

On a plea of coverture^ if the plaintiff cannot 
answer it^ he may enter a '^ nolle prosequi" as to 
the whole cause of action ; but the defendant in 
such ease is entitled to costs, under the & EUz. c. 
3. 8. 2. (x) 

A '^ nolle prosequi" may also be entei^aci to^a 
part of the same count ; as wh»e the plaintiff de- 
clares that the defendant carried aviray Jiis bay^ 
grass, and corn, he may enter a ^^nol. pros." as to 
hay and grass, and proceed for corn. (1 Wms. 
Saund. 207. c.) 

(s) S Esp. Gas. Ni. Pri. 76. 9^^i 457. 
But see 3 Taunt. 307. . (u) 1 Ld. Rajnd. 7IOi 

(0 Cro. Ciir. UQ^^itV I («J 3^T. R. 511.. 
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If a defendant pleads the general issae to a part, 
and a special justificalion or demurrer to the resi- 
due, the plaintiff may enter a ^'nol. pros." to either 
of the pleas. (^) So, where there are several issues 
joined, the plaintiff may enter a " nolle prosequi'' 
to one or more of the issues joined, and proceed 
to trial on the others, (z) 

Where, in '^assumpsit" for goods sold and de- 
livered, there is also another courit upon ^^ an ac- 
count stated,'' if the defendant pleads infancy to 
the whole, this is a complete bar to the account 
stated, (a) But the plaintiff may set the declara- 
tion right by replying to the first count, and enter- 
ing a ^^nol. pros." to the account stated. («) 

If the defendant demur to one of several counts 
of a declaration, the plaintiff may, on payment of 
costs of the demurrer, enter a '^ nolle prosequi" as 
to the count which is demurred to, and proceed tJb 
trial upon the other counts; (c) or if he join in de- 
murrer and obtain judgment, he may enter a ^^ nol- 
le prosequi" as to the issue, and proceed to a writ 
of inquiry on the demurrer ; (d) and this '^ nolle 
prosequi" will be in time, if entered up when final 
judgment is entered, (e) 

However, if the defendant demurs to a declara- 



(y) 9 RoU. Abr. 101. (6.) {b) 1 Wms. Saniid. W7. q. 

pi. 1. 2 Leon. 177. 1 Wms. (c) 9 Sflllu 456. 1 B. and 

Saund. «07. b. P. 157. 

(«) 1 Wms. Sannd. 907. b. (<0 1 Salk. 910. 1 Str. 574. 

(«) 1 T. R. 40. (•) 1 Str. bVl. 7 T. R. 473. 
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Hon, 'because there are improper counts in it, (/) 
or if he demurs to any of the counts for imperfeC" 
tion or informaUties in them, the plaiptiff is not 
allowed to cure this defect by entering a " nolle 
prosequi'* as to the improper counts ; {g) nor can 
he make such entry against one of several defend- 
ants after final judgment, (h) 



(/) I H. B. 103. 
is) 4 T. R. 360. 



{h) 2 Ron. Abr. 100. pi. 5. 
; Wils. 90. 2 Salk. 45^^. 
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CHAPTER IV. 



Of Posteas ; and of signing, entering, and doc- 
queuing Judgments generally. 



h Signing judgmeiit for plaintiff after yerdict. 

} A. after writ of inquiry, and on interlocutory judg- 
ments. 

1 B. In action of debt where there is no yerdict; and on 
confessions generally. 

1 C. On warrants of attorney. 
S. For defendant, after yerdict. 

2 A. As in case of a nonsuit, and on nonsuit. 
2 B. On Non. Pros. 

3. Of entering judgment. 

4* Of docquetting and registering. 



JL HE practice on this head will perhaps be more 
clearly understood by being collected and exhi- 
bited under one general view for plaintiff and de- 
fendant. 

When the jury have given their verdict^ or the 
plaintiff is nonsuited^ the associate records the 
same on the back of the record ; and if the cause 
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^as tried at the assizes^ he afterwards (that is^ four 
days after the day in bank^ in the next termj 
delivers the same to the party in whose favour 
it is. 

' But when the cause is tried in town^ the asso- 
ciate delivers the record with his minutes only of the 
verdict or nonsuit^ indorsed on the back of the 
panels immediately to the attorney^ and the at- 
torney records the substance thereof on the back 
of the rccwrdi This^ from the first word thereof^ 
is called the '^ Postea/* and is the proper instruc- 
tions for entering" up the judgment on the issue 
roll. It contains the substance of what was done 
at the assizes or ^^Nisi Prius/' as appears by the 
following form. 

'' Afterwards^ (a) on the day and at the place 

within contained^ (b) before -. , one of the 

justices of our lord the king of the Bench, and 

' J one of the barons of the Exchequer of 

our said lord the king/ justices of our said lord 
the king^ assigned to take the assizes in the said 

county of — ^ ^ according to the form of the 

statute in that case made and provided, come, as 
well the within-named A. B., as the within-nan^ 
C D., by their attomies within contained, and the 
jurors, of the jury whereof mention is within 

(a) That is, after the re- (b) That is, on the day of 

turn of the ^^ Venire," and the ^^ Nis» Prius," i^nd at the placo 

a\Tarding the ^' Distringas," appoi^t^d for holding the as* 

or ^^ Habeas Corpora." sizes. 
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made^ being summoned^ eame to declare the truth 
of the matter within contained ; and^ being chosen^ 
tried^ and sworn upon their oaths^ say, that the 

said C. D. doth owe to the said A. B. the £ 

within mentioned, in manner and form as the said 
A. B. within complains against him, and they assess 
the damages of the said A. B., by occasion of the 
detaining that debt, over and abQve his costs and 
charges by him about his suit in this behalf ex- 
pended, to £ and for those costs, to — — ." 

The above '^Postea'' is for the plaintiff on ''Nil 
debet ;" but the form of course varies according 
to circumstances and the nature of the action. 

Where the '' postea" is very special, the attorney 
frequently procures the same to be properly drawn 
and settled, although the associate's fees thereon 
are paid at the time of trial The '' postea" must 
be stamped with a ten-shilling stamp, (c) and mark- 
ed by the clerk of the posteas at any time before 
the costs are taxed, (d) 

1. The ''postea'' being engrossed on the back 
of the record^ the party entitled to it, on the dsiy 
in banX but not before, (when the '' Distringas'* 
or ''Habeas Corpora'' is returnable on that day,) 
or afterwards, in the King's Bench, gives a rtile 
on the "postea" for judgment, (e) This rule is 

(c) 48 Geo. 3. c. 149. Sched. cessarj. Tidd, 874. Where 

part tl« s. 3. a yerdict is taken, subject to 

^ (d) 1 Cromp. 377* the award of an arbitrator, a 

(e) Except where phtintiff is rule for judgment is necessary, 

nonsuited ; there no rale is ne« 4 East, 310. 
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out in four days excloaive^ after it is entered^ (/) 
(Sunday or ''dies non'' not reckoned.) But till 
this rule is expired^ final judgment cannot be 
signed. These four days are allowed for the 
other party to move in arrest of judgment, or 
for a new trial ; or he may bring a writ of er- 
ror. And though no such rule is given in the Com- 
mon Pleas^ yet jthe party is obliged there to wait 
till after the ^' quarto die post"' of the return of 
the ''Habeas corpora juratorum/' for the same 
purposes ; {g) and if nothing is done to avoid the 
judgment, then the party carries the ^'postea'' to 
the prothonotary's, to tax the co^ts, and sign final 
judgment. In C. P. the "postea" is left with th^ 
prothonotary's clerk, 

, When the cause is tried at the sittings within 
term, the return of the '^distringas" may be the 
first return day after the sittings in the same ferm^ 
and the rule for judgment may be given on th^i; 
day ; and where the proceeding is by bill, and the 
cause shall have been tried the day before the laist 
day of term, this rule may be given on that day; 
and if the party intend to move in arrest of judg- 
ment, the motion must be made on such last day of 
that term, {h) 

In Q. P. too, the rule that final judgment cannot 
be signed till four days after the return of the 



'i • 



(/) 11 East, 272. 13 East, Reg. 410. . . 
21 . (^) 2 Lee's Prac, Die. 7& \. 

(g) Barnes, 443, 445. Pr. 



Sect. 1. A. j Of signing Judgment, ^c. 59 

^' Habeas corpora juratorum,** does not extend to 
cases where the term closes before the four days 
are expired. (2 B. and P. 393.) 

1. A. — Interlocutory judgments, as has before 
been stated, ({) are those incomplete judgments, 
whereby the right of the plaintiff is established, 
but the quantum of damages sustained by him re- 
mains ta be ascertained by a jury. Therefore, in 
actions of assumpsit, case, covenant, trespass, or 
the like, which sound only in damages; where 
judgment goes by default, on demurrer, or for not 
returning demurrer book in time, after the rule 
given in such case; the proceedings are as foU 
low : — 

Warrants of attorney for the plaintiff or defend- 
ant are entered on a roll, (to be obtained of any 
law stationer,) and a memorandum of the term in 
which the declaration was filed, is made thereon. 
Then, the memorandum only, is entered on a four- 
penny stamped paper, which is taken to the clerk 
of the judgments in the King's Bench office, who 
signs the same, four-pence per sheet being pd.id; 
and eight-pence for the warrants of attorney. 

In the Common Pleas, the '^incipitur" is made 
on a four-penny stamped paper instead of a roll ; 
the warrants of attorney entered on unstamped 
parchment, and filed at the warrant of attorney 
office, wliere the judgment paper is marked ; the 

jiame is then carried, with the draught of the decia- 

» 

(0 Ante. 



fip ' Judgments. [CbapIV. 

rf tjion to tjbke pirothonotary '9 office^ where judgment 

. (Where demurrer has been joined^ the interlo* 
ciitory judgment will have been sufficiently signed 
by the clerk of the papers^ having marked the 
fqU before argument, (k)) 

Interlocutory judgment being thus signed^ m 
^it of inquiry . is sued out ; which is a judicial 
Yfxit^ directed to the sheriff of the county where the 
action is laid 1 10 the execution of which the sheriff 
fit^as judge^ aad tries by a jury subject to nearly 
the same law and conditiws es the jury at ^^Nisi 
prius/' what damages the plaintiff hath really sus* 
tained. This jury must assess some damages^ and 
the sheriff on the fourth day after the return of 
the; writi delivers to ihe plaintiff ^s «ttorney^ his 
IfftufU;, with the inquisition annexed^ 
:, ^olhe must be given of the eMcntion of thie 
writ; and eight days exclusive (O i» sufficient in 
aU, casein except causes in London and MidtfeseXj 
wh^e Ihe d[e£iHftdaiit lives above foirty meatared 
V^jlm fymi London ; there fourteen days' noticia 
must . be giv^ ;. and where no proceedings have 
been had witMin four te? ma> a term'^ notice; unless 
the proeeedttigs have^ been stayed by irgmnctton. 
Th0i.ter«>'s notice may be giv<en aftet the e^scmi 
day> but before the first day in full term. («) 

On the return day of the writ of inqtwy> Ihe 

(k) 1 Lee's Pract. Diet. 390. day. Ante, Ch. 1. 

(0 Sunday is accounted a (m) Impey'ft Prac. 483*- 
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rule for judgment (which expires in fonr days ex^ 
cluaive^ Sunday^ or a '^ dies non/' not reckoned^) 
is given : in the mean time the writ^ with the re* 
tam or inqnisition annexed thereto^ is obtained 
from the sheriff's office^ and stamped with a ten-- 
shilling stamp ; the costs are then taxed^ and the 
amount and damages marked on the inquisition 
fay the master. In the Common Pleas no rule if 
given (n) on the return day of the inquisition ; but 
four days from that time being expired, the inqui^ 
ntion is entered by the prothonotary*s clerk, and 
costs are taxed by the prothoaofary, with whom 
the inquisition is left. 

Wh^re the action is on a bill of exchange of 
^omissory note^ the court wiH, on motion, refer 
it ta the master, to see what is due for principal, 
interest^ and costs, and order final judgment tobs 
4ign«d for that sum, without the execution of a 
writ pf inquiry. 

The rule, which is a rule '^ tmi/' must be g^und* 
e4 ^ an affidavit, that the declaration is on a pro^ 
missory note, or bitt of exchange, (bearing date^ 
4c*, whereby, &c.,) and that interlocutory judg- 
ment is signed for want of a plea, (o) 

The like rale may be had in an action on an 
tiyajF4 ; (p) Wk an action of covenant for mort* 

(n) Jjte'B IVae« Diet. 755. motioti. 1 Salk. 399. 

But in ]»al or mixed actions (o) Irapey, 481. 

there caaoot be final judgment (p) Ibid, 

witbont a ptrsaptorjr riUeou < f 
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gage moneys (^) or for non-payment of rent ; (ri 
but not on a foreign jiid^ment^ or on a bill of 
exchange for Irish money ; (») or in ati action ori 
a judgment^ whcr^ judgment is obtained by de- 
£ia]t. (t) 

1 . B. — ^In the action of " debt/' for a: stf m c6f tain, 
there is, properly speaking, no interlocutory judg- 
ment; When, therefore, in (hid action; there hasr 
beein .a joinder in demurrer and judgftiefit gireh for 
the plaintiff, a rule stamped on a ten-shilling it^mp 
is taketi out for judgment on the demurrer. Chef 
master taxes the costSj and marks the roll and rule* 
with the amount. 

As the ten-shilling stamp chfi the rule is no 
fol^mal. matter of record, an 'Mncipituf,'* made on 
ten-shHling stamped paper, with the rule aftneled, 
will do as \irell. (u) The clerk of the judgments 
will sign the judgment, the mastef tax the cost^ 
and mark them on the judgment paper. 

In the Common Pleas, the txAe for judgment 
on ttie demurrer is drawn up by the secondary, 
and judgment signed by the prothonotairy; ^ 

Where, in this action, the demurrer b6ok is not" 
returned in time,(jF) or judgment is otherwise suf- 
fered 'by default J cotifession or retraxit, no rule 
for judgment is necessary, (y) (the rule to return 

(q) 8 T. R. 410. (x) Lee's Prac. Die. 389. 

(r) 8 T. R. 326. (y)l'idd,565. Unless whefre 

(s) 4 T. R. 493. 5 T. R. 87. the confession is on terms ; as 

(0 8 T. R. 395.] for judgment, not to be entered 

(tf) Lee's Prac. Die. 390. up, except after a certain time, 
3 
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the demurrer book^ or the rttle to plead/ being: as 
sufficient a warning in this case^ as the rule for 
judgment in others^ while confession seems to su-* 
persede the necessity- of a warning J and the plain* 
tiff may proceed immediately to tax his costs^ and 
Sign final judgment on a ten-shilling stamped pa« 
per. The same practice on cognovits^ or full eou-^ 
fessions in other actions. 

Where in an action of ^^debt^" on bond condt*' 
tioned^ for the performance of covenants or agree-- 
nients^ judgment is given for the plaintiff^ by con-* 
fession^defaultyoron demurrer^ final judgment; may 
be signed as above^ for the whole penalty^ but it 
stands only as a security for the damages actually 
sustained, (z) These; if not assigned in thtt de^ 
duration or replication^ or suggested on tihe : roll^ 
as they may be^ after issue joined and before. v($r^ 
diet, (a) must be suggested on the roll (b) after the 
judgment; and then, in either case, .ascertained 
by a jury under writ of inquii^. But>:as>under this 
mode of proceeding, there seems to be isome diffi- 
culty how to enter up the judgment so as 'lo.ha^o 
the costs of the inquisition^, it 9eeip$, advi^hle,' in 
these cases^ to sign an interlocutory judgment 
{'' that the plaintiff ought to recover'') before the 
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or on certain contingeucles ; been attended to. 

there, it should seem, on prin- (z) S Burr. 8^0. 

ciple, that a rule should be (tf) 8 T. R. 055. o Wms^ 

given to afford the opposite Saund. 187. 

party an opportunity of shew- (b) 8 and 9 W. 3. c. 11. s. S. 

ioS^^that th« terms hav^ not 



inqiivitioh ; aod On the return of thatt "wiiC, liiriir' 
jm^MMit u^ usoftK ^^TlMrefore it it coMideridv 
timL the ^itiff ih rtwrer the iltfht^ dtld j? 
afiLlr«U ict ha damage on doeasimi of the detenttorif 
ofi the debt) asi for his coMs atid charged of in* ^ 
emie^'V in \fhich are included *the €est« of the ^ 
inquisition, (c) 

1. G.~-The proceeding in ulgnntg judgmetft Oti a 
wMraat of attorney^ is the mtM k9 ttidt ahot^ tfes- 
cribedi for ilgAiiig judgmeiit by €0tif«!9i»ioifi, iri 
'^^t/' where the judgment k final; the wfirrant 
of attorney most ^ be iled with Ahe deilt of th« 
judgmeoiU ; and a A^e-»hitti0g stamped memdrait- 
duto er urinate^ is l^t with the clerk of the com- 
mon kaib^ at Hm^ tifae ef filing common bail. 

In the C&aattt&n Vitm, the trarrantt of fttt^fft^y 
are ealcved on a dip of parchment/ and fileid ^tH 
Uie clerk of the warrants. 

if Ae warrant of attorney be above a; year oM^ 
an appAicatien must be made to the comrt in teiw 
time^ or to a judge in vacation^ for leave to enteiP 
»p the judgment. 

The appKcatien is founded on an affidavit^ tiMt 
the^debt is yet due; that the warrant of attohiey 
was duly execiited as a security for the same ; that 
the defendant was alive^ if in town^ two or three 
days before the affidavit or application made ; if in 
Ihe country^ a week. 

If the warrant be above twenty yeays.olid^ ^hn 



« 
« ■« 



(c) 1 Wms. SauDd, Rep. <6S. I^te^ a m 



Stcr* & AJ] Cfngnkkg jmigmmifw defendant, di 

nUe appl iad iir> itpandd '^11101/* Q«tMi tiM^ mir* 
mot hoi beea reeentiy iK:luto«rk«%«4. Ii» taoiftkM 
the sMkiyjt » tdieo to a j«^'t dmodbtn, whi^ 
tber^ipoD^ makes an wdeVr whkk KImh tbt nrib 
iboYe, 18 aunexed to tbt judgmoit paper ; but 
Mwli order will not lia gi?ea aakia tk9 wmtrmB^ of 
attorney be under ten yeart otd. 

% — ^Thd BMtliod of fligMng^jvignmit for tbe de- 
fendurty afker a mtHit, it the iame ae tiat of 
•%aiB]f ju%8»ntforapiaiajtfff tiit«rvwtet; tiat 
i^. aa to the f aia to be gfren ; ttfo ten^shUlrngf 
•fanped pipw^ and tbe oftcei lo be aittendodi 

& Jk-^ WkoM the pteiwtiff, iiAer isaae jeia«i ef 
laeoBli^ n^eate ta tHria^ stith kaaer on^ toha ttiei 
according to the courts and j^etioe of Ikt 430Nrtr^ 

after notioey may have a rale tor shew 
why ja^ineat shoaM not be entered a9 ia 
of « nonsuit. (cO l^his firie » l^suudi^ 4in aa 
afiidaYit of the state of the pr^i^eeediiigv^ anfdy of 
tka plaialiff > dalhaif in not pi^aceedliirg to" tibial: 

la:. B. B. ilsa irali ia^ considered soAeieiMf notiM 
of the motion ;(e) bat a«M: so in the Common 
Rm%</)« whaM noliee mast' in af^ eaaes be" giv^tn 

Sia*no«r fbr jadgntent^ a9 in case of a nonairt^ 
«ht ndtmaat: he ia coufrl at the time Hikt amtiOfi li 
aaida^f^ asid the nde is made abs^ote of ooMMa^ 
aaiaa aflidwFit of aamce, anless ^m phiAiitiff shear 



(19*14 •«auil:c. 17. 48. 

|t) Left, m^ {g) BaniM, 313. 

(/)! JLII.M7. tlinat. 

F 



M! Site ^rulelEimiig made absoiutei is dca^^a :up witH 
tbe^ckflref the rales in K. B.» w secondariefii in 
GL: F.^ ttamped with a ten^shiUing «tainp^ judgment 
signed^ and costs taxed. 

: WJiere the plaintiff is .non-suited^ no ^ rule for 
judgffieut is necessary^ {h) and it may be signed 
unmediatdiy after the cbyin bank. 
-*j^i B.'-^-JNbr israoy rtde i^r judgment neeessary 
]»t»seaof ^^Non pros./'. Ihe xule for declaring^ 
r^plyiogj or eutfi^Hng issue^ is a sufficient warning $ 
and if the ji^le^intiff do not obey that raJe^ or obtain 
an order for ? further time^ the defendant^ at the 
expiratieib 4)f t^e rule^ may. proceed to the sigu^ng 
lof judgment^ whush^ as it is finals must be pn lenr 
ahittiiig stamped pap^r. 

•^ 3.— *Bfy-39C.^c.3., officers signing judgments 
shall efuter the day 0S signing. t)i€^ same; and judg- 
mttnis shdll bind lands only fr^n^ the time of u^ti^ 
aHy 8igniiig|hiQ^«ai»e. : ^ ^ 

l%e jiudgnie^t, aft^r^ it is finally j^igned> 10 m- 
^et^dr on the jifi9»|€^ r(dl^ which t^i|c^QrJ;h is r called 
tbe ju^^lgme^t fioll; and; i© Jhe rKi|ig'9({Q^><ch>oif 
the roll has already been carried in^ which jset^^o^ 
bap|K^s totiwhsre the plaintiff has, been riil^^ to 
^esA/nx the k^^ thft /' po9|eo,'; is taJ^ai^ ^wiith ^he 
jwister's^'attoijatttr/: t9 thp^ trei^ufjt at WrfPftPW 
irtfor^ and? (he^kilioof ^h$j t^eflMiry iC^njUniieir t^e 
pi<Meedtngs^ and eitfecs the judgment But:tf a* 

«mly is QMd^ oa thi^iameirpUl^be MhoW 



(*) Tidd, 874. 



. .'A : 



' i 



SfecT. S.3 ^f entering Judgment. 6? 

^jFoceeflings are to be entered; beginnings wtth the 
warrants of * attorney. These entries, which were 
formerly made by the clerks of the chief clerk; 
are now made by the attornies. 

In the Common Pleas, the "postea'"' is left with 
the t^Ierk ' of the judgments, who enters it on the 
roll. The judgment, if lost, may be supplied by a 
new entry ; («•) and a person interested in a judg- 
ment may compel the party to* enter up the same, 
the jnd^ment-bdok not being evidence of a judg^ 
ment entered therein. (Ar) Aslo entering judgment 
^klunc pro tunc," see chapter 7. post. 
' In the K. B. the rolls of Trinity, Michaelmasr, 
smd Hilary terms, must be brought in before the 
essoin day of every subsequent term ; and the rolls 
of Easter term before the first day of Trinity term 
Btlt the '^custos brevium'* usually attends the day 
bilt'Oiie before every term to receive and fi^le roHs ; 
and a roH may be had of a preceding term, as a 
lilitfer ©f ^ourse^ by applying to the clerk of the 
treasury; afld' paying' a ''post terminum,-^* which 
roll May *b^ dOcljuetted and filed on paying some 
s\)^IHidQiticifial fees. * » 

Itt'C P.^ by indulgence, the rolls of Michaelmas 
tfti^m^fire Mken in^ and^ocquetted in Hilary ; tbose 
itf miai'yfti Easter ♦ of 'Easter in Trinity ; and of 
'RMnlty in Michaelmas term ; • otherwise they must 
he filed with the clerk of the essoins. When they 
are^lMrottght ia^ the jmper books, on which judgment 

(0 3BmT.733. . .-. ■ , (ilr) 2 N. R. 474. 

PS 



((9 ^w(5»wi»^. C0«4P..lVr 

^ " - - 

U nifgn94, wwt b^ prqdnc^, wi aJiWr tfc^^ byiXA 
been comp$^red wit]) tjb?. volls^ (,b$ li^tt?r ^e t^n 
v^r^d to the clerk of the wa^r^nt^i by wlum tjti^ 
are delivered over to the ^hvk ^f tbi^ fsspip^r 

i^By R. G. m. B. E. n ^c. I jOI j;M4»wptt 
for sttvia ainouRti Ag to 20^. 9x^ tQ h^ regulwr^y dQi)-* 
%uett^, by t^e uttoyney qfiii^ii^ % not^ w parqb^ 

ment op p«p^r, contftiniijig tb^ nw»^ of ^ pMr^f 

ti^, th^ d^ a^Qd 4An3^«« j^ecov^^; tb« tj^n^ 
and roll, ^^d wbj^re web ju4gR^^t ^bftU bcj ^j(^^^ 
f^nd deliveirii^ it tgi tb9 propi^r oSfCfx, wh9 i^ jf^ 
register the sam» in 9^ ho^ k«pt fwf tbft pujrppf^ 
An,d by inh^ E, T. 1657. t,be defo^d^ts' n^fp^^in 
&U judgiaoentB to be entered;, sbaU b«e e9:t«r94 i^. % 
remembrance, oif d^o^H^tt^^ ^IpbftbetiwJly;^ f(»j ^ 
better ftxiding o^t such j^dgn^ei^tf. 

The 4 and 5 W. and M. c. ^, pjrpvvil^ ilk wbft^ 
manner and at what tim^ Jiid^pj^ta Qlmll be d^^ 
quetted by the reape^tive Q^lc^rs^ in bookp f^r t^f^^ 
purpose, (/) that; (he i^ine »ay be 8f»rc)if 4 ^ bf 
ainy one paying for the iiam^ ; aiM Vpon negliK^t 0^ 
the officers in such case^^giv^ the pctn^lty.of ipQ|Jiv« 
half to the party grieved^ and half to t}^e IMMTJ^ 
Sitting for (he BBme. By ^. 3., «9 jiidg»iei»t, i|ot 
doqquetted i^aU a^Tec^ la,nds, of t^nefKiJe^s Hi . ^b^^ 
purchnsers qx mortgagees^ or^ l^ive p«;a£^ffpq% 
QgaiQst heirs, execKfe^rs, w adOHffWlX^^Qrs, in tfepln 
administration of ^W-^. 

</)Tli^ docquettiag bjr ^be toniey>docqiie»€W|jpardKii(Bi(» 
officers in book% does not s«- or fvpetf lader E. G» K. & (!• 
^nedetheaecMiity'Of tfa#^t« 17 Ji». 1* .h< ja .: ,>.i - 



l§t£T« 4v3 Of docquettit^^ ^e. Judgments. 69 

Where the dd(:quetting hail be«n neglected, \% 
wems tfa^ chief clerk would bt liable to any partj 
affected by this neglect ; knd the attorney who hAd 
undertaken the docquetting^ would be liable to |he 
chief clerk, (m) 

The judgment should be docquetted at the time 
of bringing in the roll, or entering it thereon, it 
already brought in ; and it is said^ that a judgment, 
cannot be docquetted after the time mentioned in 
the^ act, and that the practice of the clerks doc- 
quetting them after that time is only an abuse, and 
ineffectual to the party, (n) 

In Middlesex and Yorkshire judgments must be 
registered at the register office, according to the 
mode prescribed 5 Ann. c, 18. s. 4. (o) and subse- 
quent statutes, in order to give effect to the judg- 
me„t, ■« against purchaser, and morigagee,. 

A memorial of the judgment being drawn up, 
pursuant to the statute, with a certificate attached^ 
(^^ that judgment was signed in the above cause, 

on ^,**) is ingrossed on ten-shilling stamped 

parchment, and carried to the master of the Kin|;'s 
Betfch office, who, on seeing the postea, inquisi- 
tioh, or judgment paper, subscribes the certificate ; 
ail afiioavit (sworn before a master in Chancery, or 
ajuage of the court where the judgment was ob- 



•i) 



(m) 2 Bnrr. 7^% 1 Str. 639. (o) 6 Ann. c. 35. s. 19. 7 

9llgi«.^vHip*>P*>«lJ ; 1 Ann. c. 5KK 8t 18/ fCko.t. 

Xt^ Stidb V. mA F.-jm. c. e. «. i «nd isi 

t Eq. Cas. Abr. 69«. pi. 4lw ^ \ ^ 
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[Chap. IV; 



teihedj is annexed^ that the attorney's clerk saw 
the master subscribe the certificate. Stamp of 
affidavit^ half a crown.. The memorial is filed with 
the register, (p) 

(p)Impe]r, 444. 
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CHAPTER V. 



Of arresting Judgment 

Within the Hme limited by the rule for judg- 
ment in K. B.^ (a) or before or on the appearance 
day of the return of the ''habeas corpora jura^ 
torum'* in C. P., an arrest of judgment may be 
moved for by the unsuccessful party^ if ground 
exist for such a proceeding. 

The only ground of arresting judgment at this 
day^ ^s some matter intrinsic appearing upon the 
face of the record, (b) which would render it erro? 
neous and reversible ; and after judgment on de- 
murrer, there can be no motion in arrest of judg- 
ment, for any exception which might have been 

• • • 

taken in arguing the demurrer ; for the matter of 
law having been already settled, by the solemn de- 

I ... 

(a) See pieceding chapter. . be sued within this tqae^ or 

Within this time too, new tri- afterwards, 
als (where there is sufficient (6)1 Ld.Raym.^S^. iSalk. 

cause for them) muBttre-miyved 77. 4 Burr. 9i97i 
for. But writs ' oC'eifrSr sky 






T^ . . JudgnumlB. [Chap. V. 

t^{ni9<ltiar^, of the courts tbey vrill not suffer any 
o^e to tell tbeiQ that the jadgment^ which they 
gO^ve on mature deliberation^ i» wrong. 

As defecti|>. apparent on the face of the record^ 
are thet ground pf motions in arrest of judgment^ 
it becomes necessary to ascertain what defects are 
cured by the statutes of amendments ; what are 
cured by the statutes of jeo&tils^ before and after 
verdict ; and what are cured after verdict at com* 
n^on law. 

Premising then^ that at common law^ the court on 
mqtion, or a judge at chambers^ will^ while t}i6 
pleadjmga are in paper^ and before they are entered 
of re!Cordj amend the declaration^ plea^ replication^ 
&c., in fbrm or in substance^ on proper and eqiii-' 
talkie terms^(c> the courts^ when the proceedings- 
are ^ntj^ed <m record^ will amend no further thati 
is f^Ioif^ble by the statutes of amendments, (d) By 
t|ie fir^t of these statutes (14 Ed. 3. 1. c. 6.) it is 
enajctedi that no process shall be annulled or dis^ 
ccmtiAued by misprision of the clerk in writing one 
syllable o^ letter too much or too tittle; but as 
soon as the mistake is perceived^ by challenge of th^ 
|iarty^ ^r in other manner^ it «hall be amended in 
ilw fpi'm^ wij^bPtot giving advantage to the party 
who pliaQeiigetb the same^ because of such niis-^: 
prision. The judges extended this provision for a 
syUabie or fetter^ to b, word,(e) And by 9 Hen. 

1 Wils. 7. 223. 76. , , , (<>»,fte»^ !«[,». , i 



Of arreting Jwigment. 99 

5. 1, c.4.3 it ia declared^ that tkey thdl faavfe the 
syme poorer as well after as before judgmenti m 
long" as the reeord and process we before them. 
This statute^ made perpetual by 4 Hea. 6. c. 3.^ 
dMs not e&tend tc process of ootlawfy. -^By the 
8di H. 6. c. 18. the jnstices are further empowered 
to examine and amend what tiiey shall^ thinh in 
their discretion to be the tmsprision of their x:lerk8> 
in any record^ process^ word> pka^ warrant of 
attorney^ writ^ panels or return ; and by 8 Hen« 
6, c. \b., they may amend the misprisions of their 
darks and other officers^ as riheriffs^ coroners^ &c.; 
in any record^ process^ or return before them^ by 
error m otherwise^ in writing a letter or syHable 
tooi imich or too little. 

These arQ^ properly speakiilg^ the only statutes^ 
«( 4unendments^ (the rest beginning with 3S H. 8. 
Ctf JO.^ are statates of jeofldbj and they do not' 
extend to (Criminal taseg(/) or penal actions; (/)* 
nor, as it seems^ to process in inf^trior courtA^f^y - ' 

In order to amend on these statutes^ it is a gene-^ 
rai rule that there must be something to amend byl ^ 
The original writ or bill^ by the ini^rucltons giv6n - 
to the officer ; {K} the declawtion by the bill >; (i) \ 
the pleadings subsequent to.fthe deokvat)on> by the 
paper book, ^} h^ dMft under eoun^^» Hifild ; (tf^ 



.\» • -»"•''. 1 i*» I 






(/) 1 Salk. 51. (t) 1 Str. 5SS; 

(A) 8 Rep. 161. BufiiSB^ia^ (i) Gm^ £1114 S^^' i Sl^. 
11. • ' - '< v.\ 846. '^ •*•- 
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^ht " nifii fHTioa!'' roll by the plea roll ; (m) the Ter- 
dicty. whether general or special^ by the plea rolI^(ii) 
menorycMT notes of thejudge^(<^> or notes of the 
. asfioeiate or clerk of assize ; (p) and if special^ by 
the motes of counsel, (9) or even by affidavit of what 
was proved on the trial ;(r) the judgment by the 
verdict^ («) and the writ of execution by the judg* 
ment,.(/) or by the award of it on the roll, (v) 

. By the statutes of jeo&ils, the following defects 
«re.aided or cured after a verdict : 

The want of an original writ, {x) or bill upon 
the file>(^) variance in form only, between the ori- 
ginal writ w bin, and the declaration plaint or de* 
mand ; (t> want of form or pledges returned upon 
the original writ, or the omission of the sheriff's 
name in the.return thereon, or want of pledges in 
any % bill or declaration ; (o) want of a warrant of 
attorney for. either party, (&) or appearance by at- 
Motiey^of an infant plaintiff, {c) Mispleading, 
lack of colour, insufficient pleading or jeofail, or 



(m) 8 B«p. 161. Barnes, 14. 

(n) 1 L4. Raiyind. 1S3. 

(o) ftime^, 6; -2 Str» 11 St. 
8 East, 357. But see 1 H. B. 
98.* ST. 84^4. 

(p) 1 Salk.47. 1 Ld. Raynid. 
335. But see d T. R. 281. 

iq) lStnu4irit . 

(r) a ModiiiA9«.o ii *' ' : 

(«) 3T.R.'340.i a.ui. .t 

(0 3 T. R. 657. 



(tt) 2 B. and P. 336. 

{x) 18 Eli2. c. 14. 

(y) Hob. 130, 134, 264, 
281, 304. 

(s)21 Jao. l.c«)lS,. 

(a) 16 and 17. Car. .2. c.8. 

(6) IB Eiiz. C4 14«, 32 H. 8. 

c. 30. • ^ 

. (c) i21 J^c.^ 1. e« lii Barnes, 
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Of arresting Jud^ent. YS 

other default or negll^nce of the ' piirtf^B^ (heir 
connsef Idrs or attomies ; (d) want of foriti in any 
county declaration, pMint/billj stiit ot demaivd; (e) 
lack of averment of any life, so < as the person be 
proved to be alive ; (/) want of any " profert,** or 
the omission of '' vi et armis" or '* contra pacem," 
mistaking the Christian or snrname of either 
party ; (g) sums, day, month, or year, in any bill, 
declaration or pleading, bejng right in any writ, 
plaint^ roll or record preceding, or in' the same 
roll wherein the same is comnntted, to which the 
plaintiff might have demurred and shewed the same 
for cause ; want of the averment of '' hoc paratus 
est verificare,*' or '^verificare per recordum,'* or 
^''prout patet per recordum," or the want of a 
right venue, so as the cause were tried by a Jury 
of the county where the action is laid ; or atiy 
other matters of like nature,' not being against Hfe 
Hght of the matter of the suit, nor whereby tile 
issue * or trial are altered, (h) Micjoining ' the 
issue, (t) awarding the 'Wenire facias," ^'habeas 
corpora,'^ or " distringas," to a wrong officer upon 
insufficient suggestion ; misawarding the ^' visne" 
dut of more or- fewer pfaiecs than it ought > to 



/i 



(d) S% H* 8* c. 90. county. 7 T» R. dt3.. 9 East, 

(0 18 SU^- Ck 14. 580. ' r 

(/) 21 Jac; K c. 13. (t) 32 fi. ^ c. .SOu Which 

(^)3Wil8. 40. extends to aiis&oiitimanoe)4i8- 

'(/b) ^16 and 17 Ckr* 3. c^ 8. continuance^ «r ' ntec^yeyfaig 

Which statute seems, tofeiidnd of process. (-4^ 

also to causes tried in a wrong 
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h^ (so^ ai^ «aAi0'Aiie plaice be rigktniiiMdt)' niiatrd* 
met 0f mny of the jury^ (so at upoti ezamioatieii 
It be'proif«d to be the sltme man thi^ was Meant to 
h4 retaraed;') want of return (^ the sak>:wnts> 
(so as a panel of the names of the jurors be an* 
n%xed to the writs^^) or omissioti of the sheriff's or 
Miev officer's name^ ^so as it be* prored that the 
writ was retnniedby tbe sheriff er other ofiieer.) (A) 
If a '^ venire*' be of the same action and between 
die same pssrties^ all other fsmlts in it are amend- 
Able« (/) Bat if in ^gectment the ^' venire" be of a 
pfea of trespasSj omitting ^' an ^ectmeat of ftrm/- 
it is ill^ because not in the same action ; (m) but if 
the-^'^^rtringas" had been rightj the court would 
htfve acyudged the ^'venire'-' to be null^ and the 
waift of it is aided, (n) The 91 Jac. 1 . c. 13r, does 
net extend te the Ghrietian nanne of the juryman^ 
ani a mistaJte in that is incurable, (o) But tfae^ 
ditirt df >C. P. refused to set aside a verdkt beeaMe 
s^e of the jufors was named Henry in the '^T^ii* 
Mi^'^habtes tiorpoM/' and ^'pOstea/' hisnifise 
lMibg'HArryi(p) And the court of' K« B. "wetdS 
fiM'M(r«iside tbe verdict where one of tbe Jtn^rniedii 
Mld^aitvweMd to ^Ms' father's mftio/ and- setlf^^d itf* 
ffk fktheft.(q) However; Acre must be a pttii^F 

(k) 21 Jac. 1. c. 13. amended, tbe^^tsliiM" ilnd 

(0 (Ji*. C, P. 174- « di8trii%li&'* Iteisg rlj^ftt. 
(in) Gt6. Jttc- SifS. • • * (o) 5 Rep. fe. -' * ^;^ ^ ^ 
(*) Id. 17S/%fe Mf Oim4 (p)Bafad«,^*«d- '^ \'--^ 
CBtATi; 178;, t^lreietmi** t{^4*W»f) *». ^- ^ v»p 



lar m&tayb la-the jtirata was ** ^*^ " -^ -^^^ ^^''** ^ ^ •♦'^••* 
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"«<miD9k" ««4/ ^ «» the " bab«a» «<Hfio«a" m 
*^4ifMwCf^'' <l«4 t^ ^b omitted m tibe " voni* 

. TlM.BKilitew ^ ». a.cw aa. i» «MAii«d: to «c 
tioBs at comnion law; And ift # Uk^ Atbie^MeM 
«(pt^t(m 4)f ji^f^Hti, tlifffe jp « fmffm, tiwt Aey 
4ott' P«t eitetiMl tp .«rwiiii»l jMoeMdingv. («) : A 
<y^fWitiiiiNyft«e w «iir«4 h^.tktt iqipMrnace. of .^ 
iMsr m ffMMd asi w^-,M: otiwr »eJlBaDa;(i) md 

, Q9:'.iifi4:iWA6 Ana. e«l6..a. SL^ tiieistetatmafi 
jilA^ ncei exteiiML la JndgnmNks bjt <kfi(ult ^ /sai 
tiwlnll 40ft»ct9> .^hkA were qut^ an.^ \Milicib'1P9» 
tji» itoteteft oft jertBwh »ithrt;day^ sw hc^ptdim 
^i4|^Mtei% de&idib; b«t not diKrfceto whick mt 

sliQMid seem^ defects hdpml afler ibY^lrdkt^ ihyin^ 
^kufk%h.€^ 1^8^ i«li«& it. ifi taaiileA tbiA Judgme.at 
qftw .N»Q(lUicl ^haU^i^l be fitAj^ed or wffmi^Sim 

ifr^ mojfi hiti,hwmt »igiaal .fir i^iAifeJ^I^ wWi ^s-flmgr! 
YMJMMo i» 9ttiiht wrU% fmm^ 44m^i <kcl|iiAti«» op 
othfiff pvocQodmg& 

* - . . . 

(ryCro. Car, 27S* See also actiofis. 

Bally Ni- Piic 124. (0 ^ X. E. «25. 

(0 The 4Mi 6«Q^(% fi^St-,. * ;|ll^ i^my^^^s. ?i Stf^lv 

teeau to extend them to penal % ^flM«.$mnd^3ft9i^4 ... v . 



TB JudgnMi^^ [Chaf. V. 

^! it bM<>me» n«eiissary; tiier^fore^ ixbrder to as^ 
Mf tarn the naftar e of the defects^ which are aided 
aftenr a Jadgment by defauk^ since the staAutdof 
Adune^ to distinguish accurately betwten mich imr 
perfections as are cured by a verdict* ai common 
hm ;- and ftbcxse which- are remedied after verdict> 
by 'tl^ atataite of jeoftuls only. 

With respect to the former then, where there k* 
any defect, impeifection or omission in any pleetd* 
ing, whether in substance w form, which would 
Itture been a latal olyection upon demunper ; yet-i£ 
the issue joined be such as necessarily required oa* 
th^ trial proof of the fiicts so effectively ;or <imt< 
pwfectly stated or omitted, and without whioh, it 
isi not to be preautned, that eithet'the judge wouMs 
ditfeci the jury to give^ or the jury* wo«dd bate? 
giir^ tliei Vi^rdicft. ^Svch defect^ jmpefffectiohv «lf 
omission, is cured by the verdict at coinmoti Jftjn^t 
Off, in< the phrase offasn used, k not wy jeo^il 
a^r verdkt. («) <i 

ThuSi whefe^agranstof areversioB, rentchc^^sT 
.2^0ymQn,fOt lany other hereditament whidi^cfoisi 
im^gnml^ aad ^an onfy .be conveyed by deed;>MF 
g^^^,,: bdit is not a)kged toJiave; beta xigf d^Vii 
orii£fA fisoffinf^itrbe pleaded without livery, so thi^t 
the grantee pr^£^ffee does not shew in himsalf ta> 
perfect title; yet, if the grant or feoffment be pi^t 
in issue, and found, by the jsiry, the verdict cures 



^t^ Orel Car. 407^ 1 Sulk. 7 T. R. 518. ^ ^ 
3U.9^\]gl;^i#S* 3T.IL35/ ^ 
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Of arresting Judgment. 79 

BHch imperfection at eamtnon ltw.(^) Bot'Mcb 
defect 18 a fetal objection after jndgmmt by db^ 
fauh ; because^ if aided in sach case, it might i^^^ 
qaently happen that the court liquid ^e judgment 
for the plaintiff where he is not entitled to recorer ; 
but where a verdict has established the igvant or 
feoffment^ that is sure ground on which the court 
may proceed. * 

So^ where a promise depends up<Avthe perform*^ 
aiice of something to be first done by him to whom 
the promise was made ; and in an action upon sutsft^ 
prbmise^ the declaration does not aver performance 
by the plaintiff, or that be was ready to 'perform^ 
and there is a verdict for the plaintiff^ such- oihisv 
non is cured by the verdict at common law^ but -im 
a fetal objection after judgment by defeult*; for the' 
oigection there holds the same as if it had :been oit 
demurrer. (3) -► 

*So^ in an action for a malicious prosecution^ ^ 
is necessary to allege in the declaration^ that Hie 
prosecution is at an end. (a) The want of this aWr« 
ment is cured after verdict ; (») for k is a neetMsafi^y> 
inference^ ' that it was proved on the trials MmC' tfa^ 
original prosecution was at an end : BMitwfttdli 
upon ^emurrer^ or after a judgment by defeiilti 
fdr how can the court in such a case say^ that the 
original prosecution is not still going on P 

Where there was any defect^ omission^ or im« 

(y) 1 T. R. 14&. (a) Hob. 967. 2:T.&. SflUk 

(3) 3 Burr. 899. (6) 1 Yfrnt^S^Mai^ Wk U 



Jitd§mtttt9. [Chap. V. 

tbovf^ll in Ibrw onijp^ in €otkitermi pitPl$ 

tk$'pm^69y so'lliAt tiiwe iira» ea grouQ4 to pw« 
•iilio< tkiit tte d^fa^ or#mfltttoa wa« rapplied^bjr 
pVBwi ^«8^ 4b$iMla wafe aot ctif 6^ bjr a vevdiel 
afcrMMRioB law-; but they are^ m we havei seerr^ ' 
tUM by tile «liit«(es of j^olaJl% botk after veiHi&ef^ 
and judgmmit by default ; for it was ail extremely 
hard CUM thftta judgi»e&t p^en on vi^rite^ slioiddfbe 
utairisii or leviefiied feir d^et$ in forgi> ei^ eoH&tejtil 

'PiMg^^ levdiet wiH aid ai title defitfeti^fely m« 
gai^ yal iMdM^i ireMBei Mr the ttot«rte9 ef jecff^ 
w^%!bt:9i deftcAive titibr; (e)) er % ptekitiS who to<^ 
ta^Mdiii lofitaleaoy titk or cause of actwa ; fm 
Itei^iltiff iwM^iiet pwve, and tfaertsfere wltt^iBot ' 
1k> {iM*iMil td» faifre ptovisl BMte tban whaA ie 
exfiMdy ttatad in the declaration^ oV ia neeesmrilji 
1» be^iaq^iMdr Imai'the lact^wlMdi mm statedc^d) 
TlMn^ 'wbMte k an actiioa agaimt* the indorsier at 
a litt ^ exchange^ ttoe plaintiff did net aB^^ a ^ 
4emMi^ em and refusal by tbe aceeptoi! whea^ tbe 
UHbaiUift dee^ or dial tke defendant had Dotiee 
tf A^afiOBfibp'Arafasaltr 1^ maismn laaaMdrlo t 
be:i^ OBwd by .the verdict; (a) • ^ -^-^ 

Tttt: defoadattf^ eanA^t aiove in anrest o£ jttd|^ 
nent any thinf "irMcth aiigbt hav^ bean^ pleadMl;^ 

(c) 1 Salk. 365. 1 Burr. 301 . 521 . Doug. 658. 
4IT; n. 4t%. (e) Boug. S79. 

1 
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Of arregf^n: Jmifgrn^. 4M 

a^aie»i;(/) mN^ after v^rdict^ iwll' wiyhiay 
b4.<{9fifMi^r#dwiritifttingtheproc^^ But 

if (bf gist of Hie defendant's bar be bad^ U caanol 
bf. caured by a wodkt fiwnd fw tbe defaadawi. 
Tiui%.wbeKa|»leaconfeMea the action, aaddoai 
nol ft»fficieAtly av^id it^ judgment shall ^be gureii 
oii,4|io.coi|feauon> without regard to a verdict fof 
thp ,4efepdant Judgment, '^nan ohitante ?ere4 
4iflU^"{*> 

^ ]Kerdiict€a9]|0t help an immaterialisfue^ thougft^ 
U informal one is aided by 33 H. 8. e. 30.. A^ 
iinaytqiiwil iwpp isnliere th«t which is m»,<prially 
^UfV^ ^. ^^ l^¥*4^ AgP i» nol trajr^rted^ but. «a 
iflif e \l^esi jw wch a poi^i W wiM not: detionini) 
thf ^mefsitts .of the. cau^e. An infonpi^li nme. it 
wlifii^.aM/^ fUdeplioa is not timrersedin .a ptopft 
xnffj^ It ^\m^ the. issue is.in»aterM) rUwijCwcta 
wiU award a repleader. A judgment^ dierefore. 
" aon obstante v^edicto/' is always upon the me* 
ritii^ and never granted but in a very clear case. ( j) 
A rqg^efider . is y^on the form <iQd manner of 

[4sa41ag^ - -'•- « ^ 

A ''venire f«MM dP i|0^ffik^' whiah: MMl iba 
groaaded^m malter appearing on the ibce •( Ihe 
fsetyrd, (K) is gran table where the Jury iGure im» 



:* 



• !• 



(f ) Co. lit. 303« Cro. Jac. {k) I Wils. 56. New.triqU 

si^ ftmnt^d tor matters wblch. 
(A) allsv Rep. "iU. do fu}^ ^t{i^ilf on ihs facs of 

G 
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Judgments. 



[Chap. V. 



properly^ ebos6n> or tbeife k my ir^egnilarity in 
r^urfting them ;(i} .where ihey hfbve coiid|icted 
theoiielve^ improperly ;(m) where thicy give gene- 
rai damagies upon a deelara^joii containing defec- 
tive counts ; («) where the verdict, {whether general 
Or special, (o) is imperfect 'by uncertainty or am* 
higuity ; <p) or by JSnding less than the lyhole mat^ 
ter put in issue, or by not assesting daisiage8.(g) 
A ^'venire de novo'' may be granted by a court 
of error, (r) after a demurrer to evidence, or bIH 
of exceptions ; (i) and where it is awarded, the 
party succeeding' is only entitled to iSie cbnib bf the 
iefcond trial. !«> By 7 and 8 W. S. c. 3S. s. l.Mf 
the plaintiff, after issuing jury process,* do "^ hot 
proceed to trial at the first asisizes, a '^ venire fa- 
cias de novo'* may be awarded ; but it is unnecessa- 
ry if the jury be discharged at the assizes to have 



the record, as a Terdict con- 
trary to eTidence, Sec. ; they 
have been resorted to in mo- 
dern times, instead of an at- 
taint against the jury. (Ibid.) 

(03T.R^126. 

(m) Ibid. 

(«) 6 T. R. 601. 2 Wms. 
Saund. 171. b. If eridence 
was given at the trial onltf on 
such counts as trere good, the 
general verdict may be altered 
from the notes of the judge, and 



entered only on those counts. 

1 B. and P. 329. Willes, 443. 
Dong. 722. 1 T. R. 542. 

(o) 2 Lord Raymd. 1 584 

2 Str. 887. 

(p) 1 East, 111. , 

(q) 2 T. R. 126. 2 Wms. 
Saund. 210. (g. 3.) 

(r) 5T. R. 367. 2N.IL 
328. But see 1 T. R. 151. 

(s) 5 T. R. 367. 

(0 3 T. R. 36. 2 T. R. 125. 
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a view ; («) and the pfaiintiff is never entitled to it 
where he states a defective case upon a special 
ntdkt (y) , MHbere the consideration of slandeif 
appeared to have operated in increasing the da- 
mages in an action of trespass^ it was holden no 
ground for arresting* the judgment; the slander 
being merely an a^ravation of the trespass. («} 
A judgment on demurrer was arrested^ because it 
was not diated in the judgment^ that the plea had 
been found *inBuffldent.(ii) 



(M 1 M^tiy 111. 6 T. B. 

(r) CoQi. Rep. 248. 



(a) Salk. 409. . 
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CHAPTER VI. 
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Of certain special JuigmmiXi.^ 



iU - Of Jd^psieiits' ia Eeplevvk 

% hffisisi e](fctttorft and adm|iustrttots« 

3. Affainst the heir in an action of debt on the bond of his 
ancestor. 

4. Against several defendants. * '' 
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BV n Car. 2, c' 7. s. 3. it is enacted, thai ilf 
judgment be given upon demurrer for the avovr- 
ant, or him that makes cognisance ^r dmfrent^ 
the court slialt, at the prayer of the defendan^^' 
award a writ to enquire of the value of the' ifis- 
tyess; and/iipoD the return therebfj, judgment 
' shall be given for the avowant or liim thitth^es 
cognisance as aforesafd, for the arrears atleg^^d 0$ 
be behind in such avowry or recognisance^, ' if xlii 
goods or cattte distrained, shall amount to that 
valti^V And in case they shall not amount tB dM 
value, then for so much as the said goodd or ck'tifi^ 



Sect. 1.] OfJudgmatta in Replevin. 8fi 

10 distrained shflU amount to, together with \i\» full 
cotts of suit ; and studl have executioB thenupon, 
by "Fieri Facias/' "Elegit/' or otherwise, ai the 
law shall require. 

Sect. 8, provides, tfaa^t whensoever any plaintiff 
in replevin ahidl be nonsuit bejifre isme jomedt 
the defendant making a suggestion in nature of an 
atowry or cognisance for such rent, to aacertun 
lo the court the cause of his distress ; the c<>ttrt^ 
opon his pn^EW, shall ttward a -wiU to the sheriff 
sf the coonty where tiie distress was tsJcen, to in" 
ipiire, by the oaths of twelve, &c., touching the 
tarn in arrearatthe time of Mch (fisMds -tiAen, 
tod thd value of the goods or cattle d!s^ined : 
sad, thereupon, fifteen days' notice shall be giVen 
lotfie plaintiff or his attorney in couM, of the sit- 
ting (d sQch inquiry ; and, tiiereupoti, the sheriff 
rinlfrin^ire of the truth fif ^ taatten contaitiad 
in yo^h tf rlt, by the oaths of (itehe, Ac. ; m4 
apon the return of such inquisition, the ^ef^cntlkni 
<^ll have judgment to recover, &c. (as in sec. 3.) 
Aed-iffpase the plaintiff shall be nonsuited ajUr 
cogniuuice or avovrry made and I olr if 

^1 yerAct be given against the n th^ 

^s fi#lW^ >»^' ^ the pray fend- 

1^ '^nf!^ coAoeming the AirA of the anre^in, 
^g^jth^e'^loe of the goods or cattle distrained ; attd 
t^<^|f^(^ ,the . ayowant, or be tliat mt^es cognt- 
^^^i^^lull have judgment,, (as above.) , 



> • • 



Judgfncifts. 



[Chap. VI. 



At common law^ in all cases of distress^ wheit 
judgment was given in replevin for the avowaritor 
person making cognisance^ on demurrer, the form 
was to award a return (a) of die cattle or goods dis- 
trained^ to the defendant; and if the distreliisr had 
been for rent, customs; services^ or damage fea- 
sant/an inquhry of damaiges and costs was ateo 
awarded; pursuant to the statutes 7 H. 8: e. 4k s. S,- 
and 21 H. 8. c. 19. s. 3. The defendant accordnvgly 
sued out upon the judgment a ''^retorno habendo,** 
and an inquiry of damages in the same^ (5) or some- 
times in separate (c) writs; and upon the return 
thereof by the sheriff^ final judgment was entered. 
V tip for the defendant^ to recovei^as well the dahiages * 
and' costs assessed by the' jury; as the costsof In- 
crease adjudged by the court ; and ifte defendant ^ 
ihight enforce th6 payment of them by a '^^Cfe. Ba/* 
or '^Pi. Pa." If the cattle, &c., repleviedy were 
eloigned, and the sheriff returned an ''Eloiig;ala" 
to the ^'retoTuo habendo/' it became tiie pfaetke 



(a) The form of entering 
up jttdgtnebt fcrr Ih^ d^fesdont^ 
•H dtmurjror^^iwdcr X7 Car. %f 
is to prjiy a writ of inquiry^ 
wUhpui awarding a ^^ reiorno 
habendoJ^ And it seems to 
Kave been tKe intent of- the 
statute to substitute the pro- 
ceeding under it ui thei.K>om of 
the common law, judgment of 
awarding a relum; Howerer, 



whei^ the at6watit 4ip0n <le« 
murrer hkd jndgAietit.'tfiiider 
the st^tutc^ and also t^ h^ve a 
return^ it was held good on 
error ;. for the statute does not 
take away the judgment at com- 
mon iMy but only'gires a ffar* 
ther remedy. (Carth..2S3.) 

(ft) Thes- |?reT. «90. ,., 

(c)IilL£nt.600, 



SccTi 1.3 Of JudgimnUif^Rq^levin. ^ 

ja 4atter tiqiev^ isitead of suing .a .'f Capno in 
Withernam" against. the plaintiff^; or a '' Scire Fa^* 
dm*' against the sheriff or pledges, a^ formerly,; 
to bring an action on the case against the sheriff^ (^ 
whifh action might be brought against him for 
<AkiBg na pledges^, for taking ins!U0cient pleflges, 
atid without first bringing a '^ Sci. Fu^" against the 
pledges. (4r) 

1%e mode ^ of proceeding was the same, where 
there^was 9,- verdict for the defendant^ except that 
ia* «ich case .the damages were assessed by the 
yfMy who tried 4he cause^ instead of being assessed 
uod^ a writ of inquiry. 

. After verdict^ or upon denmrrer^ the retnm of 

the cattle or goods is irreplevkable ; (/) but if the 

plaintiff i» namuity either before or after verdict, 

2|tttiQiigh the defendant is^^ntitled to a return, yet 

the plaintiff may, under the . statute Westminster 

Sqd., haf^e a writ of.'fisecond deliverance,'' the 

proceeding on ^Uch is exactly the same as in re«» 

plevin, except that in the declaration it is stated^ 

j^^ttA'- B* y(»» ^wimmonedrby his jf^yesty'^ writ of 

^ffieeciHid dc^ineranee^" ta answer, &c. ;(^) an4 if 

the pl^tiff, in the ^second deKveninoe,>' in aity 

inaUner prevail not in hiii suit; the defendant shall 

have judgment for a return '^ irreplevisable/' (A) 

Whei:e the. plaintiff iji '' replevin" is nonsuit t)c- 

id) 18-Vto. S99; ¥X>i {fY^ Iwt 340. 

(e) Ibid. 1 Wttf. Stnnd. {g) Co. Eot. 580. a. 
195. b. (^) t InvC. Ml. > 
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i^ff^^fny W'fifig^ At coiraiiea toritiii 

necessary for the defenclaiit to make cognisance m 
Bjfiyff}^ V pr^ f elomo. babendo/' io enlMe hittnelf 
tq 4ain0gaB .wiUiiii: 7.U. ft land 21 H« 6. (i) And 
tht wi^itcf '^s^oiid deliverance/' dioBgh a stqper* 
(Kij[eas in law 4<mhi» writ of '^ reiorao faatendo/' ia 
iM)^8|ipen^QB .to.the writ of inquiity. of dftroagos 
juodev 7 H. 8. and 21 H. 8., or under 17.Gaar. e.;cs 
7. A.. ^ Indeed/ tjlie 17 Gar. % has, in dSidt, 
taken away, the writ of ^^secdnd idclivemnee/' 
^vhefie. the distrtss is fcir rent ; for of what me casi 
ii 'f second, ddiveraaee'' be to the pbinliC ^wfaen the 
ddTendant, if he acts under Aat statute^ nwy siSl 
)9'Qcy^dtojttd§aientaAd.execiitton> tither forthtf 
icbole .j^nt^ px at least for the .vahie of tibe dist 

^ JHowcTer^ .it is Jield^ thafc the avowant^ fte.« ikay 
still enter up jiidgment at comnioo.law, orundar 
tills statute; audi therefore^ if through inistakAeir 
otherjifiAr^ Asa^qotbe entered sip. under the ala<^ 
tbt^i Jth^ dtftnduit nmy take his jAdgpieni at iMte 
tgion law.. Tbw^ where in a^st^vn^ for.^enft, thU 
Jn^if iPOn^i^d ^ ^ ^^^^^ ^f the.caUle, hut did not 
yiqiiire nrhfttjcent nkw in arrears it was: held. that 
th^ oiAifi!iJQ|i iiottid tiM4^ he sii[kidiQd by a wrii^af 
lii)][mTyi tl;^ i|t#i^ wd^hig> t/mtihe jwm at** 
Uf^ji^Mi^ ^ ikt fcsMe, ehoiddtiii^ 

q^]re.Qpi|c^|^i)gr.tb^^ ia arrears and the vahw 
of the distress : 3nt the court held that the a?ow- 

COlSsUuM. '^ (*)»yeiit44.aWlUi^«- 

1 



9i»x^3 Against *MMmof 9, ^c ^ 

aii47iniglit luii«r Us jtfdgmeM ai^dfdihgVfo ctfAiAiOti 

. Soi vibtfti tfaejury fo«nil a rerdict fo)r the kvow- 
acrt; aii4 daiikig6» to Itie amount of the rent daim- 
ed'ia tiie ^tfMwry, but' M not And either C&e 
Mioiiiit wf th0 rBrtt in aneat, or the vahie' bfthe 
Mttia :di8lfti^il^ :anA jud^mefit was entered fat 
ike.damiAges mseiBOd, it wds held thftt this Jndg^ 
tacnt ^WBB eivoneMft and coald Mt be amendcMl iiito a 
jv^dgoMBQt Under the ftatut^^ becaus6'th€ neglect of 
Ittcfraquiry by the jury could not in aify mannier 
be siapplied. But the conrt permitted the defend- 
aoktownend^ and enter a judgment ''pro r^toiiio 
habendo'^ at tioninita law, Iri other cases of re^ 
piiiri^y tthemMsiott of the jury to' find damag^i 
f6r the defendant^ whether under the statntes of 
7&ii.8ce..4. and'21 Hv^. c. W^ or under 48 
l£ci;/C. 12. «. 1&4, miy be iiup^^d by a writ df 
iftiptiry. (m) 

:>8.---»^ihen6ver the aiitiiin agitiiiM nn etecutor o^ 
aiiikinfmtttttor, dto only be suppfotted bgafnst him 
in) tiiiCebaMicte^; aAd be pkads any plea wliich ad- 
nUi'that'ike hd^Mted nn ^mK, (except ft release tb^ 
Irimsdlfy hereafter notited;) ihe jodgment against 
lllfld'^Hniit iile/>Clwt tlie plalM!iff-"^o teeoVer die 

tefltiitof /if th« dhefeitdtht have so nrach/ t>ut if nol^^ 
then thd cbt^ out of the dtftrindaDt's dwn'^oodls^ 



♦ ? 



•^ ■'^ > -v ▼ 



(/) 1 S>lk. a05. 3 Wib. 443. 

<m) Cartk. MS. 1 Sidk. 20ft. 
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tAhferwlse^die' judgment ifSbhe erroneoui. As where 
the defendant pleads ^'non est fectum testatoris/':or 
aVeltoseto thei testator^ or payment by bini^ or 
'^^tioii adsnmpsit/'^ thottgh liiese pleas admit as- 
iKls.^n) So^ if be plead ^^plene admioistravi^" 
iatid it ib found against htm. (o) Bnt if the judg- 
^neut be entered "^de bonis propriis'' instead of 
^de blmis testatoris i» etc.-/ - it is considered m a 
i»e#e derical mistake^ which the court below will 
mnend on motion^ even after the record has be^n. 
f emdred by ewor^ and argument in. the conrt of 
error, (p) 

^Where it is firand, by Terdict^ that the exe<!ator 
fattaoss^ to satisfy b<it a part of the debt^ the pro* 
thonotaries of die Cooimcm Pleas ^^tified, that 
their course was iilot to enter jadgment of the^whole 
debty but' only of^8o> much as was found to be in 
therexiiciitor'6 hatads. (9) And the same point was 
determiMd by Lord Mansfield in Harrisofi, v. Bee* 
ifefi, ^)iCed3^.il.€68//wherethe|plainti9*haiirii^ 
jj^Voved a dabt of rfiOi^^ took a verdiot on the ''mm 
assumpsit'' for that sum ; and having proved %hl. 
assets unadnrinistared, took^a verdict on the ^'plene 






(fi) I Salk. 310. 1 AtRi nt. ' <<aidB ^sMfiipsit^" «r 0^99 fS- 

3 T* R. 685. Robiiisiiti's Ent. nsni issofi%i*j|lioi^ g^.rs^- 

64. to% t9ii if the plaintiff iuc* 

(o) i Roll. kht. 931. (D.) eeedi, fte efteciit0r will bei U- 

Y1.'3.'* . ' ^ nble to 41mI costs, *«4e hQwa 

(p) 5 Burr. 9730. From the pfaprii." (i Bl» &• 1275.) 

foregoing^ H appeals/ Utent an ($) Cro» Car4 919^ / 1 

executor ought not to plead * - ' * _ i, 



I 



9£CT:i2C3 Against' Bs^cuiors, f^c. 01 

Bdbrittistiiitit** forthdtisiim^ and* judgment «^' q^m* 

do/* &c., for the residue, (r) 

Probably too, 4}ie principle of the case of Hm'- 
tisofi'V. BeedBs; will be held to mbdenle the rule 
that judgment shall be giVen against nil the e»e- 
'dators who join in the plea of '^plene kdininistm- 
vit/' although the jury find'that one of them o^y 
has assets ; (g) so that perhaps jodgment would 
now be given against him only, and the rest sk€«Id 
p} qmt ; for the judgment is always so entered 
when the executors plead this plea 9C9\remlly} by 

several attornies. (O 

No co8t» are allowed upon a jvdgment of Msets, 
'*quando aceiderint ;" (») and<if aa^ycomeaftafwwrds 
tb the executors^ hands, tb^ creditov may sue^ont 
ilr'^'Sci. Fa/' upbn the judgments of^assets^^^quan* 
dd.^'(x) Indeed, where the executor pleadci senfafel 
judgments outbtatiding, and tbe 'f;damtiffr stakes 
Judgment of assets ^^quarfdo,'' the Aiture assets 
fthall^ ih'the £rst place, beappHed'to' Oaose jodig^ 

nffents. (if) Hetice there is'> a A flbreilce ai to^ the 

**•- • . • i . I » * •. /• . , 

^'- ^t) See Ae form of a judg- (C T,1l. 10.^ 

ment ^^qiiando," post, (and (#> 1 Roll. Abr. 929. (B*) 

~%Witf». SriuicL m^) riso of :pLi'4 <. t . : « - 

Mterkig ttp^ jodgmeot on tbe (0 Ibid, pi* 5. 

two issues of ^^non awmnpeit'' (») 6 T. R. 11. 

By testator, and ^pleire ad- («) Towaaeo4'« ^ad Jadg« 

^^MIstraTit'' by defendant^ to meiits, 68. pi. 29. 2 Win*. 

whicli pMtidir replied aeiets SaaDd.219. 

since exMMmg iht bOl^ ac- <y) l;Salkf 31^ . 

cording to the mode suggested. 



1 



ftMift <al«et«^ -Ibttwiciv A pha of ^' ^cne ftdAiiniit 
^vit^' g«nerttHy, ai^ a ^^»1 pMt «f ''pleM 
idbtt(iBtMiv4t )»nttt«r'' jodgBaents. Wliei« th«rtle> 
ftud^ pleadir " nil unques execiitor" . or adminw^ 
tiatop>;'«ir' a>rel$Mu[Me «o MruMfj^ !B*id it kr foood 
aglumt'fafM^' theJiKJ^mftbt % UmC the plaintiff do 
HMwt Imtli ihe4i6t and- cosls^ m tke irat pfawQ 
«^ -bonis te«tirt^ri«> si/' &c<j "et si wm," Aci^ 

3.—- In an action brought against theJMfir) <mI 
Kit cAiAigpadttti '«^aiie'%' his an«ettaXi io ^ithicb he 
iMs Iwttnd hSb hfeif , Ihe judgment is'fi>r>Uie wh(de 
of the land descended^ which the heir waf «aMed 
cir^itb«ibBM«aee*i%Mof (he'SOii («> The4Mir» 
i«i«»«<>iNr/ is; iMt^]isMe«Hy 'feffhe* tfiitti to tlfe«««^ 
ftl«4»f> lb«>lM4 ^esoefidedi < Bat in oAler fhift to 
flMividlffe^d'fiiirtlwtr KaUe, it is noe^s^ary for tan 
lb%MlflMk>4he^aetioii' ftnd shew the -eertaiftty df iAm 
iaietil. (»)• - P6r >if tsioe botdtmivon 4he qMin(% 
tfiyB«tfa!,Jtiltf||ili«fi»uild that 4hl} %«ir has««Uer 
hll93Mibfd!»<M»tf{cy or if he plead~« ftict «M^ 
]ftiifcto^#<loh»fidse; and itbefovmdiigaimt'li^j: 
W^nhmm^* V^ ibit he has 4i«tMtrg by d^seeM 
ii8l llfl^ jtliy and Ihat h* ha» ««Methhig, 
ver small and insiiffldieiiit tt ila^tkr^ the deblj 



(«) Bro. Exee. ^. ' 1 «M1. ' (») Plow. 440. «^lU>lk AkrT 

A^.'^sab. (a) fl; ^<ita.Jhe. n. l filr. <Mlf. As to wkit^ 

<«>Df« am hi flMr..4ii. (c) 7 AUir 44. ^ 

3 Rep* * 13. . ' V « . 



i. >'i^ 



SicTcS^3 -dgainit ^ htmitt.'tm action, ^c. tt 



ftobtt^ danuig^i. «ml< ««rtsj imA. to, 4««^ «ii$ tb« lilm 
<tftMiili«n ag«in«t bun^-fti- oa auyyitdgmttBi imtMt 
omMht, by "C«. S».," " Fi. P«.>" or r'SUcgifav^* 
8oit« whore hftp^titdi |Mynie»l>b3r-aiCft'0Migw^<) 
o» pleMd«i« M pka;(/): ibo«tgih^iiiee«M<fc{»ii||ft 
|iM)M|ii Hbetftlitjr of tbe.:e<Mist«>^ ^< 4i:lMd«iil 
w««}d l«»f«»nii(M to «tnaid bis fk%: if ith(M0eiife0t 
arose from rawpl«««Ufig, 4nd'<;b^;|^r.Mra0So!fH» 

srtWlMifo jvtUgma^.^omi agntiMlitili&Miiij oir 4iB 
itfvQwiFtrOih bjt . ( Vtfmltj . (be-, law in ^tbe' «t«#vii 

"ilhijl^fr «(ip»ciftl i n di f H f t ilH'tb? liiNiki(flMMa4«i^ 
«MgpiMpineti«itiib«miK!B<rte«miwi»lrlbM ^•tfwwil 

MfP l^i«tdyi« il^r^ iwb(MLb«>)w fliM4oA «t^4M 

\imii» H^ma-jfAkhs be9b«» %t ^^ms^s^ Hib^iMB4ff 

(|i|l(A«|lft fi»lKaifl «ff»i»^; Mnep^idQ* biAl)^&ift 

j»dgwiHiAi<f<<mtt tbibl*»4«Td«8«itafl«i;oMUJIrdife)riM 
lw«My« luild^iirflbat tiM) fttoiniiff iMi^ «tfgi<NMbi^ 

(40 Plow. 440. 2 Leon. 11. (/) 1 Salk. 354. 3 Lori 



of « aaa est feemi'.';,**^,^!* 89 Qir. «• c. 3. ,t. 1 J, h; >> 
(«) CmA. 98. Abf . 71, 79. (I)Oil»»%> . : 
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Where the heir has only a reversion expectant 
on the life of another^ he may plead it^ and the 
plaintiff may take judgment of assets ^^quando 
acciderint." (t) 

4.^ — In actions upon contracty as "covenant," 
"^assumpsit/' &c., the plea of one defendant, for 
die most part enures to the benefit of all ; ■ for 
the contract being « entire, the plaintiff must suc- 
ceed upon it against all or none ; and therefore, 
if the plaintiff fail at the trial, upon the plea of 
onift <tf ^ tte^ dei^n^aAtft^ be cannot have judgment, 
or da9ifiige»ag£ttns<« the others who let jwlgm^ntvgo 
by default. But in actions of tort, as "trespass," 
&c., Inhere the wrong is joint and several, the 
di9(in<^n^is«femfi tor be this, tbat iwhor^ therifiei 
of^dBeAof.itbe r^afendttite^ 19 aueb as>$bevrft 4hfi, 
f>l4i^t)ff HKtiild 4iaiFe inoe^se of action a^inst ^up^^ 
0^ r4h0i9'^Uhf^l%>i£ thii'plta bei^fomitl n^iast^; 
pluintjl^ ' Jl sML' opf raie %q^ ihe benefit" 0^ all 4tm 
diiJB^^to();»d>dr 4be> plaintiff oam^t Stover jtidgifi 
fiiiefciti or 'damages^ fl^pAio^i ^o^ who let ^^tdgmeol 
go^rflwy •defa»l*t<*)i't>ut^^ wbem 4h* '^ple^^^^m^nc^ 
q[>{sr«b«l)riiii;di80hafge(0f itile^ pasty >f)€a4iiigtijft^ 
tbiare T'it^ ditilHMt 'operate io tbe^^^betefit^ ikA' 
othor defendants; )bni> notwithdnnding sttofa^ plea 
t^ ;f0vnd aj^nst . tfaB phintiff^ hei may hm^ J i^dgi- 
ment and damages against the other defendants. (/) 



»5. 



(OD7. 373, 6«rthi 1«9. 1 Str. 610. ^ '^ 

*W. IU{r*<l--'3S84* - ', (/) 2 She. il©8,- lt«f . ' ' 



' ' ♦ / iMt.*i . ,x . i' 



(96) 
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CHAPTER VII. 



. . ■ ■ 



I » f J ■ * 



Of the extent to M>hith profhrfiy k ' affifeted' bif* 
'JUdgmenii/ and iff their relation hbek; ^r^- ' 

'-'>f ' ' . • . ' f : f.. .; /f 

1[?laB'j4dgttent, by* intendttiet^l tJf ' lirtir; ha^'rte^^ 
Idtioirto Ihe first' day of tlici tWtti tfhe*l*oP«t>it^ 
eM^^;(«) and if it be signed in facatidn; (t ¥(f^^ 
tefte^to Ite firet'day of' the pr^cedi^ te¥tn^i{b) 
ifift^, ^d^^, difiy thin^ appear u^ ttte i^drfl^/ 
•It^itig tlbt tt cannot have silcll reUliot^'i^fwA^^ 
iliriftctions by original, the jmdgiHiefit relates to tttt 
eiMti day^'ofthe tmQ.(d)' Tbeiiefbipe^ tf «jMiei^ 
part jft <die after a w^ecfal rerdfet, 8ti4* peh(fei|^Hfip' 
tittle taken- for argument, or advising^ihtretfn $ Dif^ 
oil « motieajinvanrest > of ju^groeut^ or for- a nevr. 
ti|fd|2 judgtfieiitiiiiiajf be entei^dtat eomf^DOi ia>r(«)[i 

<a) 5 Salk. 212. I Wils. S9. (^ 2 Wms, Saund. 148/ 

7TV1L21. 2T.R. 576. "" T 

(6) Wfllea, 427, 8. . (e) X Salk. 87- 3 galk. ll6(? 

(c) 3 Burr. 1 596. 6 T. R. 368. ^ At ««b«oiKUw 



% Jtidgmfitf. [Cbat. VII. 

after bU death, as of the term in which the postea 
was returnable^ or judgment would otherwise have 
been given, '' nunc pro tunc ;" (/) that the delay 
arising from thAct of the court may not turn to 
the prejudice of the party. So, in actions against 
executors or administrators, if the application be 
made in a reasonable time, the courts will give the 
plaintiff leave to enter up judgment as of a pre- 
ceding term when it was signed, '^nunc pro 
tunc." (g) This, however^ is discretionary in the 
wurts>(») and in gtanting the indulgence tii« 
courts will take care that it sbatt not operate to the 
prejadice of the defendant^ purchasers, or mort- 
gagees, by making the plaintiff undertake not to 
distivrb' intermediate payments made by lihe defend- 
«Bt4(0 or impeach judgments obtained in thein^ 
terval. {k^ 

A% agniost tiia drfauknU and his bein^ the i^ifp 
meat bin4» a moiety of all ikeJred^M IwAa mA 
tiiiementiUC') vhkh he or any pers<vi in trwt for 

tkt4tek(«»jff|f|iva«rof nf% lIMi49l^ 

diJMiilaafi^ Mint ftnsl i«dr (t) T,Ri>0- 

mnty sbate4 tkt >sH ; ao that (^) 1 Str. 039- Bsmsi^M^ 

tlM j«<^[msi^ cottld not been- I T. R. S37. 6 Mod. Sa. 

ttredasof a&ijaftertltodeirtli. (0 T. R. 11. 

mu hf VT Ckt.% c. S^ fl^ (A)Iioyd«. Wmimi Mm. 

«Bilk Asm tt#t fts allefsd te H* 97G«».3.K.B. 

mm. fhy $B ^ j«i^pH»t (/) WftUi. %m^ci9.ym4 

ks ea S M id widiia two teem briagiiig ^*Mbe* on a jMIr 
^1^ r^rikit. ami, it m w^vor of tks lis* 



(/) I Usn. 1^. 4 Bi»r. crsslsl hj it 



' ' ilieir Effect <mProp&r1af. ^ 

* 

him/(«i) were seised of at, or after the time td 
which the judgment relates. Where there is a 
thrm attendanl oh the inheritance, a judgment^ 
teing a lien on the inheritance, affects the term 
also, (n) But, generally speaking, a judgment does 
nol bind leasehold property, which is affected only 
ty the writ of execution ; ( o) and, as against pur- 
chasers only, by the delivery of it to the sheriff. (p)f 
Copyholds are altogether exempt from the effects of 
a judgment (5) ' ' ; 

As against pwrcAaser^ the relation of judgments'^ 
tolhe first day of term, is taken away by tlie 2? 
Car. 2. c. 3. s. 14, 15., (r) enacting, '' thaf the? 
jtttf gc or officer who shall sign any judgto'eilts/ 
diall, ' at the signing of the same, set down the 
day of' the month and year of his so doing, upon 
the paper bo<>k, docquet^ or record v^hich he shall 
sign ;' which day of the month and year shaft be 
iftb entered upon the margent of the roll of the 
Wcord where the said' judgment shall be entered! 
And such judgments as against purchaser^ bond 
fide for valuable cofi^deration of lahds^ tepeiherits]^ 
oi;iberec)itf^ents to be charged theye^y, shay, .in 
considetiiiioa^ of law, be |udgniemt£h oialy fri;^in.rac)«: 
time as they- ibdil hk im sign^ - biM iHaV«ii«tB0lM99 
U/^^ lirel day of the term' whereof they we eh-^* 

^ «n^^hr.- W* '' = * * \ ir) Extended to I M it M ao^ 
(o) Godb. 161'. gft^AWl. - 
(p) 29 Car. 2. c. 3. s. 16. 1. c. 25. s. 6. 
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tered, or the day of the return of the original/ or 
filing the bail." 

In addition to this^ it ig enacted by 4 and 5 W. and 
1^. c. 30. s. %, '' that the clerk of the essoins of thft 
court of C. P., and the clerk of the docquets of the 
court of K B.^ shall make an alphabetical docquet by 
the defendants' namcB^ of all the judgments entered 
in their respective courts of Michaelmas and Hilary 
terms^ before the last day of the ensuing terms; 
and of the judgments of Easter and Trinity terms^. 
before the last day of Michaelmas term ; under the 
penalty of 100/./' &c. And, by sect. 3., no' judge- 
ment, not'docquetted according to that act, («) shall 
affect any lands or tenements as to purchasers 0% 
mortgagees^ or have any preference against heirs^- 
executors or administrators, (t) in the administrar 
tion of their ancestor's, testator's, or intestate's; 
e^states. 

In Middlesex and Yorkshire, judgments must 
also be registered (u) at the register office, in order 
to give them effect against purchasers ^nd mprt^ 
gagees. * Though it has been decided, that a pur? 
chaser with notice will be affected in a court of 
equity, although the judgment be not duly regis- ' 
tered^ (^) and docquetting wi^ h^ld by Lord Chi^n, 



(«) See 1 Sir. 639. Barnes, (») 5 Ann. c. 18. s. 41 6 Aan. 

961. 1 Wih. 61. % Str. 1209. c. 35. s. 19. 7 Ann. c. ftQ* s. 

(0 See 6 T. R. 384. 1 B. 18. 8 Geo. 2. c. 6. s. 1, and \%. 

w^ P, W7^ % Wms, Sauad, (a?) Cowp. 713. 
7.(5.) 
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Talbot^ not to amount to constructive notice, (y) 
It has been held too^ in equity^ that a purchaser 
with notice may be affected by a judgment^ though 
not docquetted. («) Tamen qusere^ for the statute 
is very positive and express, (a) 

Freehold lands being bound from the signing 
and docquetting a judgment, if a party has a judg- 
ment for a debt^ and the debtor, before execution 
sued, alienes by fine^ and five years pass, or aliene 
in any other manner; yet the plaintiff may still 
have execution on the lands, (p) But if a party ar- 
ticle to buy an estate, and pay the purchase money, 
and afterwards a judgment is recovered against the 
vendor^ by a person who had no notice ; yet this 
judgment shall not in equity affect the estates, be- 
cause, from the time of the articles and payment 
df the money, the vendor was only a trustee for 
the purchaser, (c) In such case, however, it must 
b^ understood that the consideration paid, is somcr 
what adequate to the thing purchased ; for if the 
money be but a small sum in respect of the value 
of the land, this shall not prevail over a mesne 

# 

Judgment creditor. (cO And a mortgagee^ for ^, 

(jy) 2 Eq. Cas. ^br. 682., Gas. Abr. 502. 
but see Amb. 680. (b) 1 Chan. Cas. 268. 1 Mod^ 

(s) 7 Vin. Abr. 63. 2 Eq. 217. 2 Wms. Sauud. 7. (5.) 
Cas, Abr. 684. Cowp. 712. (c) 1 P. Wms. 278. 10 Mod, 

Sugd. V. and P. 449, 50. 468. 2 Eq. Cas. Abr. 683. 

(a) 7 Yin. Abr. p. 54, 2 Eq. id) 1 P. Wms. 282, 
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valuable consideration^ takes place of the intendcf^ 
purchaser, (e) 

. As against bankrupts^ judgment creditors come 
m equally with other creditors. (/) But if A. con- 
fesses a judgment to B.^ and then selb and con- 
veys the land for a valuable consideration to C, 
and afterwards becomes bankrupt^ the judgment 
creditor shall extend the lands in the hand of C.^ 
l¥ho bought subsequent to the judgment and prior 
to the bankruptcy ; this not prejudicing the other 
creditors. 



(e) Ibid. 279. 



(/) 1 P. Wms. 737, 739. 



TH£ LAW AND PRACTICE 

OF 

EXECUTIONS. 



CHAPTER I. 



Of the. various Writs of Execution now in use ; 

their Nature and Objects. 

1. Of ^^the Extent;*' and wbat property may or may not 
be ta^un under it. 

2. Of the writ of ^' Capias ad Satisfaciendum," and who 
may or may not be taken in custody under it. 

3. Of the writ of " Elegit," and what property may or may 
not be taken under it* 

4. Of the writ of "Fieri Facias/* and what property 
may or may not be taken under it. 

5. Of the writ " Liberate." 

6. Of the writs " Habere Facias Possessionem," and ^* Ha- 
bere Facias Seisinam." 



£iXECUTioN^ in a practical sense^ is the formal 
method prescribed by law, whereby the party en- 
titled to the benefit ^of a judgment, or of an obli- 
gation equivalent to judgment, may obtain that 
benefit. 

> < 

The term Execution is applied generally to any 
or all Qf the various means by which this object is 

H 
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attained ; and these means are certain writs issuing 
out of the court in which the judgment was given, 
pr obligation recorded, under the authority of 
which the different species of Execution are en- 
forced. 

There are, in fact, only three species of Exe-^ 
cution : That which affects the person, that which 
affects the lands or profits of them, and that which 
affects the goods or chattels of the party chargeable : 
But these three species are employed by means of 
different wfits, sometimes jointly, sometimes seve- 
rally, sometimes consecutively, and, as to land^ 
sometimes with greater or less effect, as the ruies 
of law in each particular case may allow. 

The principal writs of Execution now in use are 

1. << Extendi Facias.'* 

% <^ Capias ad Satisfadendum.'' 

3. "Elegit/* 

4. « Fieri Facias." 

5. " Levari Facias de bonis ecclesiastids*^ 

6. "Liberate." 

7. " Habere Facias Seisinam," or ^< Possessionem." 

And in some cases an '^ attachment" is resorted to 
as an execution for the non-payment of money. («) 



Sect. 1. — Extent, its objects. 

Under a writ of "Extendi Facias,*' or "Estent,^ 
as it is commonly called, may be taken at once, ihe 

(a)l Bof.wid^ul«fa36. 
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body(^) apd goods (b) of the party chargeable, aU 
the lands and tenements (b) which he had at the tioie 
of entering into those particular obligations, (c) 
offices (iQ or debts, (d) by which he is rendered liable 
to this writ, (c) and all the lands which he may have 
acquired afterwards, («) into whose hands soever 
they may have passed : (c)*— Also, in the king's case, 
debts found by inquisition to be due to the king's 
debtor, (/) though due upon simple contract: — ^and 
a debt due by simple contract, (^) as well as by 
specialty, may be found and seized to the third 
degree. (A) 

This writ is applied, in one case, where land 
only is affected by it. (O 

Though lands held for t»m of life are sulgect to 
an extent only during the continuance of the estate 
in the party that created the charge ; and though the 
land a man hath in right of his wife, is liable only 
daring the lives of husband and wife together ; (k) 
yet, lands held in tail may be taken in the hands of 
the heir, on an extent for the king's debt due from 
the ancestor, (0 unless it were debt due by simple 

(h) 18 Sl 1. 37 iL a. c 9. CO SI H.7. 12. 10. Qoih. 

ViU.S^e.6. S3H.a.c39. SSI. 

3 Rap. IS. Cg) 6odb. S90. 

(e) See post, and also as (A)Pkrker, S59, ft60. 

to land beld in tlia name of (fl See post, 

another. (it) S RoU. Al>r. 156^7. 

id) IS Eliz. c. 4. 33 H* S. (0 33 H. 8. c. 39. M. %r. 

«• 39. ia4. 

(e)Plowd.7S. 
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contract^ (fn) or the land aliened before process, (m) 
A joint-tenancy is severed by an extent, (it) 

Lands held in ancient demesne^ are subject to 
an extent: (m) — ^Also^ lands held in tmst^ at the 
time of execution sued; (o) but not copyholds. 

So, it seems^ an advowson in gross^ as it comes 
under the description of '' Tenement/* and rever- 
sions on leases for lives or years, (p) 

Further specifications will be found under the 
head of '' Elegit/' for an extent seems to include 
all that can be taken under an elegit. 

Terms for years may be taken as other chattels^ 
under an extent ; but further particulars as to what 
is included in the term '''goods and chattels/' will 
be givieh under tfie head of '^ Fieri Padafe/* 

An office of trust cannot be taken under ain 
extent^ because it is not assignable ; and nothing 
shall be taken in execution that may not be' as-' 
signed over, (q) 

The term "Extent" is applied indiffi^reti%^to 
signify either the particular writ of ^'^ Extendi 'Fa- 
cias/' or the act of the sheriff in the execution^ of 
this writ, and in the execution of the writ ''Elegit/* 
"Ektent/' when applied to the att of th* Sheriff, 
means no more than full valuation, by a jbty'Hmldar 
his authority. 

(m) ^ Inst 397. 7 Rep. Aa« pi. 5. 3 LebnV 1 13.^ M^oor. 36. 

dersoti^s case. an advowson appendant passes 

(ft) Gilb. Exec. 41 . with ihe m^hor or lahd^tb wbich 

(o) 29 Car. 2. c. 3. s. 10; it belongs. 

.(p)D^. 373. 1 Roll. Abr. 894. ( j) Owen, 70» * 



I . 



SsoT. 2:1, Capias ad Satisfaciendum. iQ& 

Froffl this double applicatioq of the tame term^ 
some confusion sefems to have, arisen in the books ; 
for the operation of the writ '' Elegit/' is by far 
more limited than tbatof the writ ^^ Extendi C^acias ;'' 
and when it is stated^ that this object or that^ is, or 
is not extendible, it is often left un<;ertain whether 
this expression r^fei^s to^an ''Ex^tendi Faciasy" or 
an ^'Elegit/' 



Sect. 2: — Capias ad Satisfdciendilm. 

Bjr the writ of '^ Capias ad SatisfaciendMjKn/' the 
persons of parties chargeable are taken in execu; 
tioB ; l^ut (P^f of ;^the refilm^ S9Qtch or Iviflh, («) 
or theyjr. wivpif,.are not subject to this writ, (except 
where they have bound.. thepii^eilYes in a Statut)^ 
Merphant, Statute 3ti^l^,. or recognizance in the 
nature of a Statute Staple,) (6) nor members of 
pailiament, the king's servants, (c) foreign minis- 
ters and their servants, (cQ persons attending a court 
of jfistice^ . eundo iporando et redeundo bon& fide, 
iv^ith ^relation to a cause which demands their at- 
tendance ; (e) (commissioners of bankrupt are a 
court of justice in this respect, (/) and'bahridters 
on the ci]:cuit considered in attendance) ; (g) Nei- 



I • 



(a) Lee's Fract. Die. 240. registry of these ser?anta« 
(&) ^7 E. 3. 23 H. 8. c. 6. (e) X H. B. 636. 

(c)5T.R.686. ' (/)5T.R.20g. 

(d)3 T. R. 79. there is a parti- (g) 1 H. B. 636. 
calar regiilation concerning t&o 
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ther does it lie agltinst executort or udmintstrators 
for the debt of their testator or intestate^ until a 
''devastavit" has been returned against Ihem : — ^Nor 
against an heir after judgment against him in an 
action of deb^on the bond of his ancestor^ unless 
he has aliened the land of his ancestor^ and suffi- 
cient does not remain t6< satiny' the judgment^ (hy 
has pleaded any plea which he kneW to be false^ 
(except ''non est Factum/') or has suffered judg* 
ment by demurrer^ '' nil *dici<;," or confession^ 
vfithout confessing assets^ descended. («), ., 

By the tenor of a common-law recognizance 
(vtrfaich tenor must be strictly followed in execution) 
execution lies only against the lands and chattels of 
the conusor : but in the King's Bench a ^^ Capias" 
lies oh a bail recognizance^ because parties there 
are supposed^ from the original jurisdiction of the 
couit^ to be committed oh isome cnminaf profeecu-^ 



(h) 3 and 4 W. and M. c. 14. liable to the debt.^uito wbose 

1.5,6. \ liands soever they may corns 

(OS Wm8.'&niider*sRep. 7. aher ' such jadgment; Vii'^t 

ntJte 4. where it k said <rtL the tlie 'pMntUT 'nay piilrstte Kit 

Ettthcuntief of 'Sir. W.. Jone^ 'redresf^r^votwUh^taodiai iWf 
07. Corth* 93* that thei he}r ia ^ i^^ plea by the heir ia. such 

liot rendered personally liable* <ca3e. But when the heir alienea 

to the discharging of his an- before judgment in an action 

cestor's debt, for pleading a brought against himself, on the 

false plea to a ^^ Scire facias" bond of his ancestor^ the landa 



on a judgment against his an- cannot be touched pth0 liandf 

oestor.— For the lands being of a bonft fide purch^ser.^— 

already charged by the judg. 3 and 4 W. andrM. c. 14. 

ment against the ancestor, are i,6>. 
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tion ; and bail (who are the parties generalljr con- 
cerned in these recognizances) are liable in the same 
naaner as their principal (k) However^ on a re- 
cognizance taken in the K. B. under 3 Jac c. 1 . 
(made perpetual by 3 Gar. c;4. s. 4.) on bringing 
writs of error^ no " Capias*' lies ; because this is 
aot ba^ng a pristeer in their own court,- but 
by virtue of the statute^ which gives no '' Capias/* 
Neither^ for the reason just befoie given, does 
a " Capias" lie against bail in the Common Pleas, (/) 
Qhaixcery^ Exchequer, or Exchequer Chamber; 
nor against Qther the conusors of a commoji^law 
recogniKanoe in those courts. 

A '^ Capias" does not lie against the tenant in 
'' dower/' assize, or real actions, for danwges ; no 
statute having given it in those cases ; (m) and this 
writ at first lay only for the king's debt, for his fine 
in actions of trespass, and on indictments pro 
delictis migoribus. It was afterwards given to the 
subject in yarious actions, by the following statutes, 
25 Ed. 3. c. 17. 19 H. 7. c. 9. 23 H. 8. c. 14, 15. 
4 Jac. 1. C.3. 8 and 9 W.3. c. IL 

An infant is subject to this writ, (n) and a feme 
covert ; alone,(o) where the judgment was recovered 
against her before marriage ; and jointly with her 
husband, where in an action against husband and 

ik) Oilb. Exec. 69. (m ) Gilb. Exec. 6. 

(0 Roll. Abr. 897. Lutw. (n)2 Stra.1217. 1 Bos. and 

liao. MocT) 274. Cro. Jac. Pul. 4S0. 

645. (o)4 East, 521. 
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wife ; 4)ttt the practice is now to discharge her in 
this ca8e,(p) 

The writ of ^^ Capias ad Satisfaciendum'' lies, 
after judgment in every instance where the defend«» 
ant was subject to a ^^ Capias ad Respondendum'.' 
before^ {q) and plaintiffs are. sul^ect to it where 
judgment has been given against them for . costs. (r>> 



Sect. S.-^Elegit. 

Lands were not originally liable to execution 
at the suit of a subject (except on judgment 
against the heir in an action on the bond of his 
Ancestor) (a) and the statute of Westminster the 
isecond^ chapter 18/ which first made them chargea- 
ble, gives the plaintiff his election to go against the 
goods and profits ; or against the goods, and a 
moiety of the lands of the defendant ; which elec- 
tion has given name to the writ of ^'Elegit." 

Under this writ then, may be taken in execution 
the goods and chattels of the party chargeable, 
land a moiety of the lands which he had, at the time 
of judgment given, recognizance taken, or after- 
wards ; (b) into whose hands soever they may have 
passed. 

(p) TidcPs Practice, 1026. 5th (a) 3 Rep. 12. 

edit. (6) 2 Inst 305. Dalt. Sher. 

(g) 3 Rep. 12. 134. If two hare judgment, and 

(r)23H* 8. c. 15. 4 Jac. 1« one sues an Elegit and has a 

c. 3. moiety of the defendant's land, 
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And not only lands of which the defendant is or 
was seised in possjBssion^ but ako reversions on. 
leases for lives or years ; and therefore a moiety of 
a reversion may be taken^ and the plaintiff shall 
have a moiety of the rent, (c) 

Lands in ancient demesne^ (d) rent charges^ (e> 
terms for years, (/) and lands before in execution 
at the defendant's suit,(f) are liable to an '' Elegit/' 

Lands held in trust for the defendant at the time of 
execution sttedj may also be taken ; (h) for if the 
trustee has conveyed them away before ex^cution^ 
though, after judgment, they cannot be touched. (O 
But copyhold lands (which are, as it were, held in 
trust by the lord for his copyholder) (k) cannot be 
taken in execution ; because, the freehold is in the 
lord, and the copyholder is no more than a tenant 
at will^ according to the custom of the manor: 



and afterwards the other sues 
an Elegit, he shall hare bat a 
moiety of the residue, (Cro. 
El. 482. 2 Brownl. 97) ; yet, 
if both judgments are of the 
same term, which is but one 
day in law, each may take a 
moiety of the whole ; (Hard. 
27.) : — so that if a party takes 
two separate warrants of attor<* 
ney, each for the half of his 
debt^ and enters up judgment 
on both, in the same term, he 
obtains the whole of the de- 
fendant's land: Whereby the 
antiquated feudal intent of .the 



statute is defeated, as to some 
few judgments; but still re« 
mdns in force as to all others. 
Quod noia, 

(c) 1 Roll. Abr. 894. pi. 5. 
3 Leon. 113. Moor, 36.* 

(d) 2 Inst. 397. 

(e) Bro. El^t, 13.Moor,32. 
(/)2 Inst. 396. 

(^) 4 Rep. 65. b. 

(^) 29 Car. 2. c. 3. s. lOr * 

(i) Com. Rep. 226. Com* 
Dig. Exec. C. 14. 

(At) Per Periam. C. B. in th^ 
argument of Chudleigh's Case. 
Bacon on Uses. 
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Besides^ it was thought unreasbnable that the lord 
should have a liew tenant pat upon him without Us 
consent. (/) 

An advowson in gross catiiuot be taken under an 
^' Elegit/' because the moiety of it cannot be set 
Ottt^ nor lan it be ralued at any certain rent towards 
payment of the debt ; (m) nm* a rent seck^ (n) nor u 
(^arson's glebe, (o) But the wife's landb in the hus-^ 
'band^s poUsession are liable during coverture ; and^ 
it is said^ the lands of a biidiop^ (p) 

Lands held in tail are liable only during' the life 
of the party that created the charge. But a joint-' 
tenancy is severed by an " Elegit" against one of 
the joint-tenants, (f) 



(I) ^Rep. 9* A. The reader 
will readil J perceiTe, that these 
reasons, though prevalent in 
1S15^ are of feudal origin ; the 
only wi^y in which the lord's in* 
terest can at this day be a£fect« 
ed by the introduction of a new 
tsnant^ isadrantBgeons to htm) 
as he receives a fine for .admit* 
tance; his consent thereto can- 
pot be refused, (%T.R.484); 
and, as for his will, 'tis alto- 
gether circumscribed and de- 
termined by the custom of the 
laanor; yet, under favor of 
this feudal antiquity, have 
^<(pyho)d lands, for so .m^y 
centuries, been exempted from 
eiecution^ white the ordinap 



ry freehold landlord, whose 
early reversion and general in- 
terests in the land, are inti« 
mately and serbiisly affected 
by its proper cultivation ^ and 
who, for that reason, has, with 
care sought out a tenant in 
whom he might confide :-— 7%iit 
landlord is not unfrequeatly 
exposed to the detriment of 
hayii^ a straj^^er thrt^st upon 
him, by the effect of an execu- 
tion, without his knowledge 
or conseqt* Quod mia^ 

(m}Gilb.£xec.a9. 

(n) Cro. Eliz* 656. 

(o) Gilb. Exec. 39* 

(p) Dilt. Sher. 139. 

(f)Gilb. Esec.41. 
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SlECT. 4. — Fieri Facias. 

By the writ of ''Fieri Facias/' authority is 
given for the seizure and ^ sale of every thing that 
is a chattel^ belonging to the defendant^ except 
his necessary wearing apparel, (a) Even of two 
gowns^ one may be taken ..(^) 

Leases or terms for years^ (c) corn growing, and 
such '^fructus industriales" as would go to the exe- 
cutor^(d) fixtures which were erected and may be 
removed by the tenant, (e) an annuity granted by the 
king fcMT years, (/) money in defendant's posses* 
9ioin, 0^) are liable to execution under this writ ; but 
not apples on trees, those fixtures, furnaces, &c^ 
which belong to the heir, and may not be removed by 
the tenant, (h) bank notes, (t) money in the sheriS^s 
bands, being the surplus of money levied under a for- 
mer execution against the defendant's goods, at the 
suit of the same plaintifi*, (k) or damages recovered 
by the defendant against the sheriff in another ac- 
tion, (Q or money levied under an execution at the 
suit of the defendant ; (m) nor goods pawned, de- 
mised for years, distrained, (n) or taken and in cus- 
tody of the sheriff, upon a former execution ; (o) 



I ' 



< (ii)<9nb. Ekee. 19. 3 Rep.l2. (A) GUb.Execig. 1 SaUu368. 

(d)Comb. S56. (OOEast, 48« 

((J>Gnb. Exftc, 19. (*) 4 East, 510. 

(6) ibid. Owen, 70, 71. (0 ^ New R^. 376. 

'^ (e) 1 Saft. 368. 3Atk. 19. (m) East, 48. 

(/)Com. Big. &€c. C. 4. («) Bac. Abr. Enc. WUIek, 

8T.R. 477. 131. 

(f) Doug. 231, (e)9M>w. 1^3. SMod. tS6^ 
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nor things which cannot be sold, as. deeds^ writ- 
ings, &C.(p) 

But goods pawned may be takea upon satisfoc- 
tion of the pledge, (q) and goods demised, subject to 
the right of the lessee, (r) 

Groods fairly vested in trustees, under a settle* 
ment,(«) or agreement for a .settlement, (i) before 
marriage, for the benefit of the wife, cannot be taken 
on a '^ Fieri Facias>'* against the husband ; though 
there be no inventory, and the husband is in posses- 
sion ; (his possession being consistent with the deed ;) 
but not so where the settlement is frauduleloit, or 
the husband's possession inconsistent wiA the 
deed. 

Provided notice be given of the bankruptcy, at 
any time before the actual sale of goods seized after 
the act of bankruptcy, under a " Fieri Facias,** a 
bankrupt's goods cannot be sold under the execu*< 
tion. (ti) 

A. mere equitable interest, in a term, cannot be 
taken on a " Fieri Facias.'' («) 



;v (/>).CaB. Temp. 'Hardw..58. settlement^ on sii%:ieiit constr 

(q) Bro. Abr. pledges, pi. 24. deration, and made without 

(r) B East, 476. 470. intent to defraud. (Crodttors^ 

(s) Cowp. 432. .3 T. R. 618. cannot be taken on an esxeeu" 

8 East, 477. tion against the bnsband^tko^ 

Wl JBo . Gas. . Abr.. 148. > 8 the settlement were made after 



T. R. 521. .6 East, 257* By marriage; (ithaTingbeea mad» 

this. last case, it seems, also, .h^fpre action commence^*) . 
that goods Tested in trustees (u) 1 Lord Raymd. ^ij^i 
for tb# wifej Qiidec a bonft,. fide («) S £ast^ 467. 
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'Althoughthegoodsof a testator cannot be taken 
in the hands of an executor^ for his (the executor's) 
own debt ; yet^ if an executrix use the goods of 
testator as her own/ and afterwards marry^ and 
then treat them as the goods of her husband^ she 
Bhall not be allowed to object to their being tak'^n in 
execution for her husband's debt, (y) 

The goods of a bankrupt may be taken Hill his 
certificate is aWmed, but not after^ though the writ 
issued before. («> 

Under the old writ of ''Levari Facias/' the pro- 
mts only of landj and goods and chattels were taken 
in execution; and these^ in the superior courts^ 
were sometimes sold^ sometimes delivered without 
api^isenient by jury, to the plaintiff; in the in- 
ferior courts^ as in. the country or manor courts^ 
they were never sold or delivered on this writ^ but 
remained in the hands of the sheriff^ as a mode q& 
compelling payment^ 'till he received a further 
writ, ^'de executionefaciendft." 

In these latter courts the '' Levari Facias" is still 
continued^ and is sometimes adopted on recogniz- 
ances in chancery. 

At the time when genetelly used in the superior 
courts, it was only there applied in execution for 
the king^s debt^ and on recognizances ; for these 
instruments, before the statute of Westminster, 
3nd. bound the profits of land, (a) (such as rents,) to 

(jf) 1 Bos. and Pul. 393. (a) GUb. Exec. 4, 6, 27, 30. 

(z) 1 T. R. 3Q1. 1 Bos. and 9 Wnis. Saunders, 68. m. 
Pol. 457. 
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the seizure of which profits^ the term '^Levari" 
was more especially applied ; aa was the terra 
Fieri/' to the seizure of goods : But under the 
Fieri Facias- ' all goods and chattels may be takea 
which were liable to execution by a '' Levari Fa- 
cias/' (^) 

As the writ of '' Elegit'' takes not only goods and 
chattels and the profits of land^ but also the land 
itself^ in execution^ at an appraisonent by jury^-f-^ 
and as the goods taken by a ^' Fieri Facias" may 
immediately be sold^ the writ of '* Levari Facias" 
has fallen into disuse, (c) But at the present day^ if 
by the sheriff's return to a '^ Fieri Facias" or ^^Ele* 
git/' it appears that the defendant is a beneficed 
clerks having no lay fi^^ a ^'Levari facias de faopiit 
ecclesiasticis^" is directed to the bishop of his dio^ 
eese^ who is thereby authorised to seize and sell 
flie profits of the benefice. (iQ 



Sect. 5. — Levari, or Sequestravi Jifaciaa de 

bonis ecdeMOiticis. 

Ov^ instead of a ^' Levari Facijus" de bonis eccle- 
tiaKticis/' a ^' Sequestrari Facias" may h^ iMued 
lor tbesMiiepurposesv(ii) 

(6) 2 lost. 394* Com. big. (d) Glib. Exec. ^. 
Exec. C. 4. (a) Tidd's Prac 10Q3.. 

(c)Gilb.Exec.3I. 
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Sect. 6. — Liberate. 

By the writ of '' Liberate/' legal possession of 
lands and tenements is given^ after inqnisition and 
nioation under an ''extent'' or "Elegit/' (a) and 

Sect. 7. — Habere facias Seisinam, or 

possessionem. 

By '^ Habere fiicias Seisinam/' or '^ possessionem/' 
the actuid seisin or possession after judgment in 
real actions or ejectment, (a) 

The reason why^ formerly^ 'till the time of Ed- 
ward tiie firsts personal property was subject to 
execatioD^ and land exempt, except on the king's 
snit^ was, because the lands were liable to answer 
the duties to the feudal lord, which were probably 
as heavy a charge as they could then support, and 
the only one considered of any importance in those 
days. It was for the same reason that the statute, 
irtiich subjects land to execution, allows only a 
moiety to be taken. 

The person of a debtor could not be taken in 
execution for debt, (b) until a statute was passed for 
thai purpme, in the 2&th year of the reign of Ed- 
.ward the third, beca^use ev^ m«i was obliged, by 
the tenures of those times^ to serve the king in his 
wars ; and at home the several lords, according to 
the distinct natures of their tenure. 

(a) 1 Vent. 41, 43. forms, (5)A<<Caplai'' watgireii to 

Rast* Ent. 698. a. b. 1 Latw. << Account'' onlj, by tbs StSr 

430. Tidd'f Prset^ fenns, SSI. tnls af M arlbrMgs^ c %3. aii4 

(a) 3 Bac. Abr. Eiec. 717. Wsitm. 3. c. 1 1. 
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« 

Subsequent statutes have made the body liable^ 
generally^ to execution^ to the extent it is at pre- 
sent ; but the restriction on the moiety of freehold 
lands^ and the total exemption of copyhold, still 
remains. 

The old system, howeveir well adapted to a na- 
tion living in perpetual warfare, was by no means 
calculated for the circumstances of a commercial 
people ; and the trading interest, superseding that 
of the feudal lord, very soon required and obtained 
by statute, as we have seen, the right of taking 
lands in execution, and of confining the person of 
. the debtor, in order to compel him the sooner to 
satisfy his creditors. 

The king, however, at all times, by his prero- 
gative, might ha!ve execution of body, land, and 
goods, (c) but still under this restriction, that the 
land was not extendible, while the chattels were 
sufficient, and the debtor ready to answer the debt. 
Also, in case of a private person, the whole land 
descended, was always liable to execution in an 
action of debt against an heir upon ian obligation 
made by his ancestor: (j) For that action having 
been always allowed at common law, the plaintiff, 
if judgment was given for him, could have no other 
remedy than the land descended ; it being obviously 
contrary to justice, that in such case the heir's own 
person or goods should be charged for the debt of 
•his ancestor, unless the heir endeavoured illegally 
to deprive the plaintiff of his remedy. 

(c) Plow. 441. 3 Rep. 11. (iQIbid. 
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Again^ if A had granted for him and his heirs^ 
a rent out of his land to B and his heirs ; in this 
case^ the lands being bounds the heirs of A were 
liable to make good the grants as far as they had 
sssetif^ by de#ceyit tt<kn the grantor ; (e) and tins was 
albwed at common kw^ because the grantee bat- 
ing it in his power to distrain for the rent^ it was 
eqvtsiy whether the land was to answer the rent by 
distress^ or by execution upon judgment in a writ 
of annuity. 

(0 1 Roll. Abr. 226. T)y. 334. b. 
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CHAPTER II. 

Of the parties to execution, and the time cf suing 
' it out, and herein of '' scire facias/' and the ctr- 
cumstances which render the suing out of that 
writ a' necessary antecedent to execution i viz. 

I. ChftDge of Parties, as by 
1. A. Death, 
1. B. Marriage, 

1. C. Bankruptqr. 

% Contingency of execution after jadgment, or obligatioB 
thereto equiTalent ; as on 

2. A. Future breaches of coyenant, 

% B. Future effects of discharged insolvent} or^ 
2* C. Party twice bankrupt, 
2. D. Assets ^^ quando acciderint," 
% E. ^^ DeTastavit" returned against Executors, 
2. F. Conditioned recognizances, as 
% G. Those entered into by bail, or 
2. H. Bail in error, 
3. Lapse of time ; as where execution has been delayed more 
than a year and a day. 

XHE party in whose favour judgment is given^ 
liiay sue out execution on the party against whom 
judgment is given^ at any time within a year and 
a^day^ (a) from tjhe signing (&) of such judgment. 
- But where any new person, (that k, one not 
originally ^arty to the judgment) is to be. charged 

(a) Gilb. Exec. 43. (6) Co. Litt. 501^. 
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or benefited by the execution, (c) or where more 
than a year and a day have elapsed since the sign- 
ing of judgment, (rf) and that delay has not been 
caused by the party chargeable, («) new measures 
become necessary before execution can be pro* 
ceeded in. 

In cases such as these, it matf be presumed, from 
the length of time elapsed, that judgment has been 
satisfied ; it may be presumed that the party newly 
to be charged, has some defence to offer ; and the 
party newly to be benefited, ought certainly to 
shew that his claim rests upon sufficient authority. 

In order then to prevent the obtaining of any. 
undue advantages by surprize, it is requisite, be- 
fore proceeding to execution, under the circum- 
stances above stated, to sue out the writ of '' scire 
facias," by which the party to be charged, is 
warned to shew cause why execution should not 
issue against him, and to which he may make any 
defence which the nature of his case will admit. 

Sometimes^ again, execution is contingent, after 
judgment^ on the existence of certain circum- 
stances, which must be proved by the party charg- 
ing, before he can proceed to execution. 

Of this nature are executions where judgment is 
entered (under the statute 8 & 9 W. S. c. 11. s. 8.) 
in an action of debt on bond, for non-performanpe 
of covenants or agreements contained in any in* 

(c) Ld. Raym. 245. ( e ) 2 Burr. 660. 

(rf) Co. Litt. 290, b. 291, a. 

1 O 
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denture, deed, or writing, and femainjs as a se- 
cnrity to answer such damages as may be sustained 
by 9l further breach of any covenant, contained in 
the same indenture, deed, or writing. 

It is obvious, that under so protractedly an im- 
pending, judgment, it would at any time be in the 
plaintiffs power, most unjustly to oppress the de- 
fendant, unless precautions existed for the pre- 
vention of such a grievance. 

In order, therefore, to prevent any undue sur- 
prise on the party chargeable, the plaintiff in such 
case, is obliged, before he proceeds to further 
execution on any further breach of covenant, to 
sue out a writ of ^' scire facias,** which, after spe- 
cifically suggesting such further breach, warns 1^ 
defendant to shew cause why execution should not 
issue against him. 

It will be shewn in a subsequent section, that 
the '"^ scire facias" on a general judgment, toobtara. 
special execution (under the 5th Geo. 2. c. 30. s. 9.)* 
against the future effects of a bankrupt who has 
not paid 15s. in the pound: as also the ^^ scire fa- 
cias" on a general judgment, to obtain special 
execution (under the Lord's act) against the future: 
effects of an insolvent debtor, are analogous to this 
^' scire facias" for further execution, under the ^ 
and 9 W. 3> 

' In the nature of judgments, and equivalent (o 
them,(/) (inasmuch as admitting what a judgment 

(/) Lit. Rep. 89- 
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ifoikld hftv« aMBTtained) are^ recognizances ; being 
obligations solemnly acknowledged and entered of 
record. Tbe common law (g) recognizance is affected 
therefore^ precisely in the same manner as a judg- 
ment by the principles and rules which regulate 
the writ of '' scire facias ;'* and whenever any new 
person is to be charged (h) or benefited by the exe« 
GtttioR oa such recognizance^ or more than a year 
and a day have elapsed since the time of payment (i) 
appoinlsed ia it^ (the delky not proceeding from the 



(^)For tfaepromation oforedlt 
and furtherance of commerce, 
'^ statutes merpfaant" and ^^ sta- 
ple" (which are a species of 
recogniEance) »nd ^< recegnU 
lances in the mtare . of a «6i- 
tvte stapJi/e" {under 23 Heii. 
9.) are by statutory provision 

r 

wholly exempted from the ope- 
ration of ^^ scire facias :'^ so 
Itat the oonusees of those sta- 
tutes, •» thdr g^tecuior$j nay, 
an^ /•»!«, w» out executioa 
without ^ " scire faciiw." Nay, 
if the conusor be returned, 
dead by the sheriff, execution 
may be taken' out without 
^ sdre fadaB,*' afainst his lands 
in i\^ iifp^f^l his heir, or terre- 
t^iuuita. {% WilUams' Saun- 
ders, 71, c. and the authorities 
there quoted.) In case of ez<« 
ecution unjustly siied out on 
these instruments, where any 



matter mif^t have been aUe^ 
in discharga of it, there was 
repiedy by ^^ audita quereU." 
Quod nota. 

Th^se instruments, by which 
the ukoie of the conusor's land 
was bound to the payiBent of 
hi9 debt, were a security pre« 
ferable to a judgment, under 
which only half the lands are 
liable, (by writ of " elegit"). 
But they are now seldom or 
iierer in use ; and seem, as a 
security, to have gi?en place 
to mortgages, by wbic]^ the 
land its^lf is immediately Test- 
ed In the mortgagee. 

(hy 6 Bac. Abr. 108, scire fa- 
cias. 

(f) 1 Roll. A)>r. 899.2 Inst. 
471. When no time is speci- 
fied for payment, the year is 
computed from tbe day of a<:- 
knowledging the recognizance. 
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party chargeable) no valid execution can be had 
withcTut first suing out a ''scire facias." 
• Recognizances entered into by bail/, or as a se-> 
curity for the performance of conditions^ seem .4a 
be in the nature of conditional ^nAgments ; thut is^ 
if the principal^ or any xHie on bi» behalf, after 
judgment against him, pay what is required by 
law^ or surrenders bis person> or is.surrenii^red by 
bis bail> or taken by the sheriff, the bdil are. dkr 
charged; biit if, (the debt remaining.. unpaid) a 
capias be sued against the principal, and the she- 
riff return ''non est inventus/' the recognizance is 
forfeited, and the bail fixed. 

Here, therefore, and on the breach of any other 
conditions secured by recognizance^ to prevent sur^ 
prize or undue advantage, the. party seeking exe* 
cution must, before he can fix the bail or conusors, 
shew the existence of certain circumstances^ which 
alone can render the bail or conusors liable. Exe- 
cution on such a recognizance being contingent on 
those circumstances, the party seeking execution^ 
alleges in a writ of '' Scire Facias," the event of 
the contingency ; which writ^ after stating, among 
other things, that the principal has not paid the 
si^m required by law, nor rendered his person in 
sfitisfaction ; or that the conusor has broken the 
stipulated conditions; warns the bail or conusor to 
shew cause why execution should not issue against 
them on their recognizance, (it) 

(^) Before the statute West" minster 2iid (13 Ed. I.) tlM 
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A '^ Scire Facias/' tben/is a judicial writ^ found- 
ed OQ fiotne matter of record^ and. having for its 
object^ (as fkr as it relates to execution,) the pre- 
venticm of undue surprize^ by interposing itself as 
a warning between judgment (or obligations in the 
nature of and equivalent to judgment) and execu- 
tion, — whenever any new party is to be charged or 
benefited by such execution, — whenever such ex^rf- 
cution is contingent^ after judgment or obligation 
thereto equivalerft, on the existence of certain 
circumstances, to be first proved by the party 
charging :— and, 'lastly, whenever execution has 
been del^y^d beyond a year and day after judgment 
signed or recognizance entered int^^ that delay not 
arising from the party chargai.(/) 
' This writ, containing a brief statement of tflip 

: ' • . ' - . • i 

plaintiff was obliged, on a re- and therefore does not, like th6 

cognizance^ to bring an action executor, personally represent 

oJT debt, afterthe ye&r, before his ancestors, (t Wms. Sa«A- 

proceeding to execution; and, ders 6, note 1. 72.2, 7, note 

in personal actions, to sue out 4. 3 Rep. 12.) ' 

a new original, wherever a (/) The writ of "Scire Fa* 

^^ Scire Facias" is now brought cias'' is also applied on some 

to reviye judgment ; See the other occasions of rarer oecuir* 

reasons^ TidcPs Prac. 1046. rence, and unconnected with 

And it must be observed, that, the subject of this Toltme. 

at this day, the plaintiff may Such are the *< Scire FaoUia" 

proceed at his election, on a for the repeal of letters patent, 

recognizance or judgment, by The "Scii^ Facias" agaLtet 

" Scire Facias," or action of the executors or administratorc 

debt. Except against the heir of a judge, to certify a bill of 

or terretenants ; for the heir, exceptions sealed by him^ The 

to some* intents, is charged " Scire Facias" to' have exeou* 

Dnly as tenant of the lands, tion against the sheriff (or the 
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-drcum^taaces^ and referring to the recQird on wl)ich 
it is sued out^ is directed to the ^eriff^ who is or^ 
-dered to Mwn the party agaiosjt wfaoim it jssues to 
ahew CBLwe why execution should not, be awwikft 
Bgainst him. 

- On the return day of the writ^ the sheriff epilher 
returns "Scire Feci," th4t is^ that h^ h49 sarae^ 
the party; or^ ''Nihil/' that is^ that tbt party ha» 
vs>thing by which he can warn him. Wb?i?e tbip 
rsheriff returns '^ nihil/' the party n^tlft sue 'Wi b 
Mcand or '' alias" writ of Sci. Fa, («f) aiad if the 
idseriff return '^ nihil" also to the second writ^ and 
rtiie party do not appear^ there shall ,b^ judgment 
^against .him.<9») In the Common Pleas^. wbbDe the 
^' Sci. Fa." is to revive judgtnent against the de- 
tfiendant himself^ who was parly or privy, i to the 
iudgpnent, one "Sci. Fa." with "nihil" returned, 
^juB sufficient ;(o) but there must be fifteen days be- 
.tw^n t|^ t^ste and retprn of such writ. Judgment 

talue of goods seized hy hiQi terrfmi)". wbese the teoan^ 

.yi|der a ^^JPieri Facias" and under an ^^ extent^' or ^^ elegit," 

^r^turijie^ ^^r^^ued," (an ac- has been tendered his debt with 

•fipn pi^ the £|Lse is the more aU costs and damages, or it 

/ wual , remedy.) The ^^ Sdre has been satisfied hj some gr^t 

..j^{a%" f^in^ tl^ pledges in casual profit ; and under an 

' l^pl^yiH) to^have exeQiition op. '^ extent," always, when the 

. the sheriff!s i^eturning ^' Eloa^ debt is satisfied. See 2 Wms. 

, I^Tit" to a writ of ,^f Retomo Saunders 71, b. w. s^A 6 Bac. 

habendo." Tho «« Sdre Facias" Abr. (Scire Facias) 109. 

. agninst the terret^ants, upon («i) 4 Inst. 47% Cro* Ja^. 

a writ rf EiroT, to reverse a 59. 

fine or reeoyery : and the (n) Dy. 172. 168. 

^^ Scire Facias ad rehabendayn (o) Dy. 16^ a. 
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fbftU al8o.be«gainst the party warned^ if he mtke 
default^ on the sheriff's return of '^ Scire Feci." (p) 
So, where a '' Sci. Fa/' is sued out on a joint judg* 
ment against two^ if it be returned that one was 
wmmoned^ and he makes default^ and that the other 
has nothin^^ the plaintiff may have executipn for the 
^ote against him who was smfunyoiied i^nd made 
jbefeiilt. (q) &o, if it be f eturnedj thait one of them 
is dead^ and that the other w^s summoned^ and be 
nakes default. 

ilf the defendants appeiir to the ''Sci. Fa/* thi 
pbintiff must declare against them^ (r) and they are 
lifA into any de&nce which jChe nature of their ca9e 
admits. 



(/>) Com. Dig. (Pleader 3. 
L. 8, 9.) 
(9) 1 RoU. A})r. 890. (s) 

(r) See the form, Tidd's 
Prac. forms, 407, 463. Four 
days are allowed for the ap- 
pearance of the party «iim* 
moned, ar agi|iii8t irhom tt 
retara or two returns of ^^ ni- 
hil" haye been made, and in 
the ^. B. a rale must be en* 
tered for his appearance : If 
he appears, a copy of the writ . 
or writs, with a statement of 
the sheriff's return, is deli- 
▼ered to hira, in the nature of 
a declaration, and a rule to 
plead entered, and plea de- 



manded as in a new action : If 
there be no plea wiihip the time 
liptted,by the ruleetecutiontf 
awarded : If there is no appear^ 
once to a '' Scire Facias," the 
party suing it out pays the cost^ r 
(See 8and 9 W. 3. c. 11.) If an 
appearance is entered, bndiexe* 
cvtiqn is awarded, either for 
wnfit of a plea, or tb« issae 
being determined against th^ 
plea, the party appearing b 
liable for costs. 

Before an award of execu- 
tion can be entered up, the 
writ or writs of ** Scire Facias,' ' 
with the sheriff's return, nuist 
be enrolled, and also filed. 
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But, although the intient and principle of the 
proceeding by ^ Scire Facias/' appears from the 
foregoing observations, to be that of preventing 
surprize, and-^iving notice to the party charge- 
able ; yet, by the general practice, this intent is 
wholly nullified ; for the defendant may be sum* 
moned or not, as the plaintiff thinks fit ; and if the 
plaintiff, as he may do, takes out two writs of '* Sci. 
Pa/' with " nihil" returned to each, the defendant 
never has any notice at all : (;) But if in such case 
he be aggrieved, arid has any matter which he 
might have pleaded to the ''Scife Facias" in dis* 
charge of execution, he may relteve himself by 
audita querela ; (jt) and, where the case is clear, by 
motion in court, (w) 

However, although, by . this practice, the pro- 
ceeding in "Scire Facias," is reduced to little 
more than a form ; yet, a true conception of its 
original intent and principle, is absolutely neces- 
sary for ascertaining the occasions, and directing 
the application, even of this form. 
. The " Scire Facias" is £;onsidered^ as an action^ 
and in the nature of a new original ; (x) it would^ 
therefore, be foreign to the purpose of this volume 
to enter into a longer detail of the practice and 
proceedings (y) on that writ. The reader may find 

(«) 2 Wms. Saunders 7% s. B. is made out b^ the plaintiff's 

(O 1 SaUc. 93. 1 Wils* attoruey, and in actions by biU 

98« is signed by the signer of the 

{u) 1 Ld^ Raymd. 439. writs, but in actions by orlgi* 

(«) Skinn. 682. nal, by the filacer. In C. P, 

(^^ The ^^ Scire Facias^'MnK.. where there are two writs oT 
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them at large in Mr. WilUams's note on the case 
of Underhill v. Devereux, (2 Saunders' Rep. 71. a.) 
in Mr. Tidd's Practice, (2nd vol 1076^) and in 
Bacon's Abridgment, ('^ Scire Facias/' vol. 6, 102.) 
It will only be requisite here, to point out the oc- 
casions on which the suing out a writ of '' Scire 
Facias" is a necessary antecedent to execution. 



<^ Scire Facias," thf first is 
ipade out and signed by the 
filacer, but the second made 
out bj plaintiff's attorney, and 
sigoed by the prothonotary. 
(Tidd 1076.) The plaintiff's 
attorney n^ust haye a new }i^ar- 
rant to sue out the '' Scire Fa« 
cias ;" and, because it is con- 
sidered a new action* there .is 
no necessity for an order to 
change the attorney in the for- 
mer suit. (^ Ijord Rayjnd. 
1048, 1252. 7 T. U. 337.) 
However, to some intepts it is 
considered a continuation . of 
the former suit ; as where exe- 

« 

enters, when their testator had 
agreed in the preceding suit, 
that no writ of error should 
be brought, were prevented 
bringing .error, (a ^^ Scire 
Facias" having issued against 
them,) under surmise, that the 
*^ Scire Facias" constituted a 
new action ; and so, not affect- 
ed by any agreement relating 



to the preceding suit. (1 T. R. 
388.) The "Scire Facias,", 
on a judgment, must be brought 
in the qoun ty where the venue 
was laid in the original action ; 
but on a return of " nihil" to 
the writ against the personal 
representatives^ the; plaintiff, 
upon a " testatiim," may have 
a " Scire Facias", against the 
heir and terretenants in a differ- 
ent county. (Hob. 4. Cro. Car* 
313.) On a recognizance in 
C. P. the "Scire Facias" may^ 
be brought in the county where 
the recognizance was taken, or 
the county where it is recorded* 
In K. B, the county where the 
record is. (Ilob. 105.) And 
in case of a bail-recognizance, 
if entered 2^ taken at a judge^s 
chambers in Serjeants' Inn, the 
^' Scire Facias" may be sued 
out in London. (8 Mod. Rep. 
290.) The "Scire Facias" 
must be sued out of the court 
in which the record f>, whereos 



m 
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This object wiH^ perhaps^ be best effected under 

three lieeds, or diVisionis : — 

• • • « 

' 1st. Where ahy new jiarty is to be charged or 
1)enefited by the execiition ; as in cases of 
^deathl, nUtriage^ i!)r 'bankruptcy. 



the writ }p g^pync^^d. (Cqw^ 
Dig. Pleader, 3. L. 3.) She- 
riff may be called on for the 
return on the return day of {he 
*' Scire Facias," where the first' 
action was by bill ; and on the 
** quarto die post" of tlie re- 
tarn day, where the first ac- 
lion was by original. (Tida 
1077, 1079.) In K. B., by' 
bill, "Scir^^F&cias" is made 
returnable oil a day certain; 

9 ' 

and where there is' only one 
writ, there need be but four 
days exclusive, between ihe 
teste and return of it. But 
every ^^ Scire Faciats,'* by bri- 
ginal, in K. B. ought to have 
15 days l)etween teste and re- 
turn, and be made returnable 
on a general return day. In 
C. P. the "Scire It'acias" is re- 
turnable on a generfil return 
day. The '^ Spire Facias," oni 
a judgment, nfiay be ]tested at 
any time after the judgipent, or 
first day of the term^ , to vhich 
it relates. On a recognizance 

• * • * 

by bail it ought to be tested^ 
where the proceedings are by 



^jiiU, pii.,thje return 4*7* •» 
where by original, on the 
**. quarto die gpst" qf the re- 
turn day of t|ie "Ca. Sa." 

f. ' • • '* -r' 

against the principal. It seem| 
that a '^ Scire Facias" is amend- 
able at the discretion of tha 
court, (id. ibid.) Writ of Er- 
ror does not lie on *^ Scire Fa- 
cit^s" against bail, from K. B. 
to Exchequer chamber, but to 
parliament. Od.ilGO.) When 
a '^^cjre Facias" Is brought ib 
K!. B. upon a jud'gment of an 
inferior court, it must appear 
1^ thewrit itself, whether the 
judgment cfime thither by ^ cet<» 
tiorari," or writ of firror ; for 
if it came in by ^'^ certiorari,"' 
the ^' Scire Facias" ought to 
shew the particular limits of 
the inferior jurisdiction, and 
pray execution within those 
limits, (i<J. 1055.) " Scir<f 
Facias^" beiqg a j.udip!^l ^ri|;^ 
mjast follow tlie nat;ure gf thf 
ju4gment ; theypfore, Jf a join^ 
judgment be obtained against 
two, the " Scire Facias" ipu^t 
be against both. (% Salk. 598.) 
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2nd. Where execation is eontiRgent, after 
judgment or obligation thereto equivalent^ on 
certain circumstances^ to be first proved by 
the party proceeding to execution; as in 
the case of further breaches of covenant, 
vdiere judgment on some prior breach re- 
mains as a security against them. 

3rd. Where the regular time for suing out 
execution has . elapsed, that delay not 
having arisen from the party chargeable. 

1. A. Change of parties by death. 

When either plaintiff or defendant, in a per- 
gonal action, dies after final judgment, and before 
execution, a /' Scire Facias" must be sufed Out by or 
against his executors or administrators ; (z) or, if 
the defendant dies, and it is necessary to charge 
bis land ; against his heir and terretenantsi If any 
of the executors or administrators are femes covert, 
their husbands must be made parties to the. *"' Scire 
Facias;" and though an executor or administrator 
become bankrupt, he may still proceed by ^^ Scire 
Facias," as the bankruptcy does not affect his re* 
presentative character. («) 

If the demandant or tenant die after judgment 
in a real action, the ''•'^cire Facias" must be suerf 
out by or against the heir.(^) And, if the de- 
mandant, in a writ of consenage, or othei* real 

(z) 6 Bac. Abr. 112. ("Sci- (ft) 6 Bac. Abr. 113. (« Sci- 
re Farias.") re Facias") and tke au4i(^i<jes 

(a> 2 Wins. Saundors; 72. o. tbent q«gt(9d. 
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action^ in which land and damages are recovered, 
has judgment and dies^ the heir shall sue out ^' Sci- 
re Facias" for execution as to the land, and the 
executor as to the damages. But, if a man has 
judgment for the arrearages of rent and dies, his 
executor shall have "Scire Facias" on the judg- 
ment, and not the heir, for hy the recovery it be- 
comes a chattel vested, (c) 

A '' Scire Facias" may b? sued out, either by or 
against the executor of an executor who has proved 
the will, for he is the executor of the first testator; 
but an administrator of an executor, or an execu- 
tor of an administrator, or administrator of admi- 
nistrator, do not represent the first testator or in- 
testate; therefore, a "Scire Facias" cannot be 
sued out by or against either of them to revive th^ 
judgment; but, in that case, there must be taken 
out "administration de bonis non."(c/) 

If judgment be recovered against an executor 
who dies intestate, a "Scire Facias" will lie 
against the "administrator de bonis non" of the 
testator ; and where judgment after a verdict is had 
hjf an executor who dies intestate, the administrator 
" de bonis non" may sue diit a " Scire Facias" on 
such judgment, (c) or perfect an execution already 
begun." (/) 

So, where an administrator, having recovered a 
judgment after verdict, dies, the administrator "de 

(c) lull. A^r. 889. (e) 17 Car. 2. c. 8. s. 2. 

(cT) 2 Wms. SaundeTi,72. o* (/) 1 Salk. 323. 
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bonb Don" may sue a '^ Scire Facial'' on such judg- 
ment, or perfect execution already begun, (g) 

If an administrator ''durante minore letate" 
recovers a judgment^ and then his time determines, 
the executor must bring '* Scire Facias" on that 
judgment ; (A) so, if A be executor, on condition 
that if he does such an act, his executorship shall 
cease, and 13 become executor, and A having ob- 
tained a judgment, does the act, B must bring 
"Scire Facias" for execution. (/) So, if an ad- 
ministrator obtains a judgment, and then his letters 
of administration are repealed, the administrator 
''de bonis non" must bring ''Scire Facias" for 
execution, (k) 

But if an executor brings a " Scire Facias" on 
a judgment or recognizance, and has judgment 
"quod habeat execulionem," and dies intestate, 
the administrator " de bonis non" must bring 
another "Scire Facias" on the original judg- 
ment. (/) 

Where judgment is had against one who dies 
before execution^ it seems that a " Scire Facias" 
will not lie against his heir and terretenants, until 
"nihil" is returned to a "Scire Facias" against his 
personal representatives : (m) But when " nihil" 
is returned, the plaintiff may have a " Scire Fact- 

(r) 17 Gat. S. c* 8. t. 9. </) t Lord Ibymd. 1040. 

(A) B«1L Abr» WB. (m) Garth, 107. and ftit, 

(0 Ed. 889. tbottgh the obligee may luo 

(At) Yelf • 8J. f Wmf.8attii^ oUhor hair or oiocttior, ihm 

don, 148, 9. boir eaanot pteid in an actios 
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m/* either against the heir alotre^ (n) or jointfy withf 
all (o) the tenants of the lands, whereof tire defendant! 
was seised at the time of jadgment, or after; (p) 
but, it appears, that the terretenants alone, are 
not to be charged on judgment or recognizance^ 
until the heir be summoned, or it be returned that 
there is no heir, or that the heir has not any lands 
to be charged ; for he may have a release to pleads 
or other matter to bar the execution, {q) 

On a recognizance, a ''Scire Facias" may be 
liad against the executor, heir, and all the terre- 
tenants of the conusor, jointb/; (r) or against ex6- 



against him on the bond of his 
Ancestor, that there i»an exe- 
cutofip and- that he has a3sets. 

(n) 3 Rep. ^2. Dy. 271. 3 
Bulstr. 817. Bro. Abr. Execu- 
tions, 28. 

(o) 2 Wms. &mnders, 9. n. 
10. 3 Rep. 13. 2 Salk. 598. 
Cr«. Eli«. 896. Cro. Gar. 295. 

(p) On a judgment obtained 
against a person living, half 
only of his lands can be taken 
id e^ectitiotr; (by writ of <^ Ele- 
git."). On a judgment obtained 
flDgainit the ancestor, mi4 re- 
Tived by ^* Scire Facias" against 
theheii^, half only aiihelmds 
descended can be taken : But 
-ottajtadgoient obtained i^ost 
tile heUr on the bond of his 
jatceator, .the mhoh of tiie 



lands which the heir has. by 
descent, may be extended. — 
Quod nota. (See the reasons, 
ante, pp. 26. 28.) 3 Rep. 12. 
Dy. 271. 373. b. Plow. 4^1. 

(9) Bac. Abr. 6. 114'. This 
<^ Scire Facias" should be a- 
gainst the terretenants, gene- 
rally, without naming . tliem ; 
for if the plaintiff undertakes 
to name them^ he must name 
itll; and if he omit any, they 
who are named may plead* in 
abatement. Comb. 282. 

(r) 3 Rep. 11. Bro. Abt. 
execution, pi. 21. Broke adds 
a ^^ quod noUu** If a j^g- 
ment is not to be affected in 
the same manner, quiere, whe- 
ther any solid reason exists for 
the difference I > 
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cutor and heir jointly: But the executolr inust^ 
it s&emsy in this case, either be joined, or have 
^' nihil" retttrned against hiiti, before the heir and 
terretenants can be proceeded against; and in 
every case where the terretenants are charged, 
they must be aZ/ joined. Where the defendant or 
conusor have aliened part of their lands since 
judgment entered or recognizance taken— though 
they may be charged without the terretenants, the 
terretenants cannot be charged without them ; nor, 
as it seems, till they (the terretenants) have been 
warned in a '' Scire Facias/' 

We may observe here, that at cotumon-Iaw, 
where a '*^ Scire Facias" is sued out against the 
heir, on judgment against his ancestor, for debt or 
damages, execration cannot be had during the mi- 
nority of the heir, or the minority of one of many 
(joparceners ; but the parol must demur 'till they 
come of age. (i) So, in a ^' Scire Facias" against 
the heir, on his ancestor's recognizance ; and exe- * 
cation could not be had against the heir during his 
minority, even on a statute-merchant, staple, or 
i^ecognizance in the naturt of a statute-staple^ 
entered into by the ancestor, (t) 

Yet, in Chancery, a sequestration may issue 
against the lands in all these cases, {u) 

Before th^ statute of 17 Car. 2. c. 8., the diealh . 

(s) 1 Ron. Abr. 140. Co, LUt. 290. 
Litt. ^90. a. - (2^) 2 Chan. Ca. 163, 4. 

(/) Bro. Stat. Mer. 33. Co. 

K 
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of a sole plaintiff or defendant^ at any time before 
final judgment would have abated the suit: hut, 
under that statute^ if either party die between 
verdict and Judgment^ the judgment is entered for 
bim^ (within two terms after verdict J as though he 
were alive ; (jc) but a '^ Scire Facias" must be had 
before proceeding to execution. Qf) 

By the 8 and 9 Will 3. c. 11. a. 6.^ if in any 
court of record^ plaintiff or defendant die ij/tcr in- 
terlocutory , and before final judgment^ their per- 
sonal representatives^ if the action might originally 
have been maintained by^ or against them^ shall 
have a " Scire Facias" before proceeding to exe- 
cut\ox\,(z) or final judgment. 

The judgment upon this statute is not entered 
for or against the party himself, as upon the 17 
Car. 2.3 but for or against his executors or adminis:i 
trators:(a) therefore^ when defendant dies after 
interlocutory^ and before final judgment^ two writs 



(:r) 1 Salk. 43- 
Cy) Such " Scire Facias" 
should be general, pursuing 
the form of the judgment; 
(2 Lord Raymd. 1280.)— that 
b, the '^ Scire Facias" mast be 
in the usual form, as when 
brought by or against the per- 
sonal representative of a per* 
son for or against whom judg- 
ment has been obtained* 

(«) Where either party dies 
after interlocutory judgment, 



and before writ of enquiry, 
the ^' Scire Facias," upon this 
statute, must be for defendant; 
his executors or administrators, 
to shew why damages should 
not be aseessed. 

Wliere the death happens 
after writ of enquiry^ and be- 
fore final judgment, to shew 
why damages should not be 
adjudged. (LiL Ent. 647* 5 
Mod. 144. 1 Wils. 243. 

(a) 1 Salkv42* 
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of "Scire Facias" must be sued out by plaintiff 
betofe he can have execution :*— one, before final 
judgment is signed, to make the executors or ad-« 
ministrators parties to the record ; the other, after 
final judgment is signed, in order to give thefn an 
opportunity of pleading no assets, or any other 
matter, in their defence : — for it would be unrea^ 
sonable that the executors or administrators should 
be in a worse situation, where their testator or in- 
testate died before final judgment was signed, 
than they would have been if he had died after- 
wards, (b) 

A few cautionary observations may be added 
under this section. ^ 

If, on a judgment against A. execution be su^d 
aul, but before it is levied, A. dies, there needs no 
'^ Scire Facias** to renew this judgment, but exe-» 
cution may be perfected forthwith by his personal 
representatives, (c) 

The writ of " Scire Facias,** we may have re-^ 
marked, is to be sued (when requisite at all) before 
execution ; in order to prevent any surprize : here, 
execution had been commenced ; and, as the 
party dgainst whom it was directed could not have 
made any defence to the writ of execution once 
sued out, there is no reason that his representative 
should be in a better condition. 

Judgment is entered \n the vacation against a 
defendant who died in the preceding- terra. Exe- 

(ft) 2 Tidd's Prac. lOZO. (c) « Bac. Abr. 1 \% Sci. F^. 

K « 
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cution^ tested on a day of the term, prior to de- 
fendant's death, may be sued (after judgHient 
signed) (rf) without "'Scire Facias:" (c>— For, as 
judgment signed in any part of term, or the follow- 
ing vacation, relates to, and is considered as a 
judgment of the first day of term ; (/) and as exe- 
cution relates to the judgment, the execution 
here, (supported, as to its merits, by the previous 
signature of judgment,) may, in point of form, be 
considered, from its teste, as having commenced 
before the defendant's death. 

Where there are two or more plaintiffs or de- 
fendants, and one or more of them dies before 
judgment, his death is suggested on the record ; 
(under 8 and 9 W. 3. c. 11. s. 7.) and, as no new 
party is to be charged or benefited, a '^ Scire Fa- 
cias*' is not requisite in order to execution by or 
against the survivors. And, it is now clear, that 
where one or more of two or more plaintiffs or 
defendants, m a personal action, die after judg- 
ment, execution, by '"Fi. Fa." or "Ca. Sa.," may 
be had for or against the survivors, without a '^ Sci. 
Fa. ;" but the execution must agree with the judg- 
inent, and be sued out in the joint names of all the 
parties ; otherwise it w^ould not be warranted by 
the judgment, (g) 

(d) 2 Show. 494. pi. 460. purcbasers of land, who are 

(e) 7 Term. Rep. 20. 6T. R. not bound by a judgment^ un- 
368. 9 Burr. 955. less actuaUy doequetted on a 

(/) Except where merits day- prior to their purchase* 
ivotild be affected by such re- (g) 1 Jjord Rayord. 244« 
lation. As with regard to JL Salk. 3X9. Garth. 404. 
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Subject to this latter precaution, the plaintiff 
may always, in personal actions, have execution 
singly, by "Pi. Fa." or ''Ca. Sa.," against any 
one of several joint defendants, during their 
lives ; (A) and the party on whom singly, execution 
is so levied, nifty, in actions of contract, indemnify 
himself by exacting contribution (i) from bis to^ 
defendants : (k) there is, therefore; no reason why 
a plaintiff should not have execution singly against 
one of the survivors; and, as no new party is to 
be charged or benefited, a writ of '^ Sci. Fa/' is 
unne/cessary. 

But if the plaintiff, considering the survivor 
inadequate to the discharge of the judgment, wishes, 
to come on the survivor, and the lands of the de- 
ceased, jointly; a new person becomes chargeable; 
and a ''Sci. Fa/' must be sued out against the sur- 
vivor and the heir and terretenants of the deceased^ 



{K) If two persons ackoow* 
ledge a recognizance jointly 

• 

and jBeverally, the conusee may 
liare sereral exocudon ; or, 
(when it Is requisite to sue 
"ScL Fa.") scTeral writs of 
^ Sci. Fa." against the conu- 
sor; orliave several execution 
on a joint writ. 2 Inst. 395. 
I Ley. 325. 

(0 8T.R.186. 5T,R.556. 
9 Bos. and Pull. 268. 

(Jc) In actons of the nature 
4»f Toriy viery defendant is 



liable for the whole damages. 
If, therefore, the sheriff, as 
he may do, levies by *' Fi. Fa." 
sued out in the joint names of 
many defendants, the whole 
damages from the first defends 
ant he finds ; that defendant 
cannot compel a contribution 
from his co-defendants. But 
the plaintiff cannot levy his 
damages more than once ; a/id 
when they arc fu]l^ leyied on 
one defendant, the rest ar9 
discharged. Sec post* 
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to shew why the plaintiff should not have execution 
against the goods and chattels^ and moiety of the 
lands of the survivor^ and against the moiety of the 
hinds of the deceased. (/) 

So, it seems, if the survivor be charged joiatly 
with the exectUor of the deceased^ a ^'Scv. Pa.** 
against both becomes necessary. 



» ; 



1. B. — Marriage. 



Now come we to the cases where, by reason of 
marriage, some new party is to be charged or be* 
hefited by the execution. 

If a feme sole obtain judgment, or if judgmen 
be recovered against her, and she marry befoVcf 
execution, a '^'Sci. Fa." must be brought by or 
against husband and wife, in order to execute judg- 
ment ; (m) except in the case of a '^ Ca. Sa.'^ against 
the feme. See post. 

• If husband and wife obtain judgment for a debt 
due to the wife before marriage^ and the wife die 
before execution, the husband alone, may have a 

» 

" Sci. Pa." (without taking out administration), or^^ 
it seems, may sue out execution in the harnes of 



' (/>Carth. 107. Tenue where the marriage \ra§ 

■ (m) Forms in Thes. brey. j^olemolzed, it being matter of 

2515, 265: Qift.681.Thes.brev. surmise to which fto yeniie is 

247, 251. Tidd's Prac. forms, necessary. 2 Str. 775. ' 



439. It h not necessary to lay ft 
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hitftsdf and wife^ without a " Set. Fa./' («) for the 
properly in the debt is altered by the Judgment^ and 
becomes vested in the husband ; or^ at leasts jointly 
m him and his wife; who, dying after judgment, 
the case becomes analogous to those where one of 
two persons in whose favor judgment has been 
jointly given, dies before execution ; which is, ne- 
verthfeless, sued ont by the survivor without further 
proceedings, and* (thfet jt may be warranted by the 

judgment) in the joint named of stirvivor and de- 

f 

ceased, (o) 

It is said, that if judgment be recovered by a 
feme sole, and she marry, And then the husband 
and wife sue out a '^Sci. Fa." upon the judgment, 
and hd'Ce an award of execution, and afterwards, 
before execution, the wife die, the husband alone 
may have a further "Sci. Pa." to execute the judg- 
ment, (p) But, quaere, whether, on the principle 
of the foregoing case, this second " Sci. Fa." 
be necessary ? for though here the original judg- 
ment was obtaihe^ before marriage ; yet, by the 
judgment and award of execution in the first "Sc{. 
Pa."^ after marriage, the property in th:^ debt seems 
as mttch altered, and as thoroiighly vested in tlie 
husband, as in the foriegoing case ; and after the 
judgment in the iirst '' Sei. Fa." there is no new 
person to be charged or benefited by the exe- 
cution. 

(w) Cro. Eliz. 844. 1 Mod. (o) See ante, p. 136. 
179. Cro; Cdh 208. 3]Vfod.l89. (p) 1 Salk. 116: 

6Bac. Abr. 116. «Sci.'Pa;' 
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It IS also said, that if a'^^Sci. Fa/' i& brought 
against husband and wife^ upon a judgment reco* 
vered against her when . 8ole> and exectUion is 
awarded thereon against both; and afterwards^ 
before execution, the wife dies, a further ^^Sci. 
Fa/' may be sued out against the husband, to have 
execution against liim.(g)i But qus&re, whether, 
on the foregoing principle, this second ''Sci. Fa/* 
be necessary; for though the original judgment 
here, and th^ charge thereon, attached to the 
feme while sole ; yet, by the judgment in "Sci. Fa/' 
after marriage, and execution thereon awarded, 
the liability was absolutely fixed on the husband 
jointly with his wife; no new person was to be 
charged or benefited by execution after judgment 
in the first " Sci. Fa, ;" and the case seems ana- 
logous to those, where one of two defendants dy- 
ing after a joint judgment against both, execution 
issues, without further proceedings against the 
survivor; and, (that it may agree with the judg- 
ment,) in the joint names of survivor and de- 
ceased, (r) 

. If husband and wife recover judgment for a debt 
due to the wife as executrix^ and the wife die 
before execution, '' Sci. Fa/' shall be bad on the 
judgment, not by the husband, (qufi husband,) but 
by the succeeding pi^ecutor or administrator^ '^ de 

m 

bonis non/' (s) 

(q) 3 Mod* 18?. (s) Cro- Car, 227. Sir W, 

(r) Ante, p. 136. Jones, 948t 
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If a verdict be found on a plea of coverture, 
for the wife, who has been sued as a feme solc^ it 
is irregular to sue out execution fo^the costs, in 
the name of husband and wife, without a '' Sci. 
Fa. ;" but the wife alone may take out execution 
in her own name, because the plaintiff having de- 
clared against her as sole, is concluded from deny^ 
ing it. (0 

The following cautionary observations may be 
added here : 

If husband and wife recover lands and damages, 
and the husband die, the wife may have execution 
of the land and damages (») without a " Sci. Fa.** 
No new person is charged or benefited. 

A plaintiff having obtained judgment against a 
feme sole, who marries before execution, may, 
after marriage, take her in execution by ^^Ca. Sa." 
without first suing out a ''Sci. Pa. ;" (x) for by this 
mode of execution, no new person is charged. 



L C. — Bankruptcy. 

In cases of bankruptcy a '' Sci. Fa." is necessa- 
ry before proceeding to execution, inasmuch as a 
new party, (the assignees,) are benefited by the 
execution, and ought to shew that they haye due^ 
authority to assume that benefit. 

Whenever, therefore, a party becomes bank- 

% 

(0 Doug. 637. («) 4 East, 521. 

(u) Se« ante. 
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nipt at any period of a suit before' fihal jivlgment, 
the assignees may proceed to final judgment in his 
name, and then sue out a *^' Sci. Fa/' to have exe- 
cution in their own name.(j^) 

If a party recover final judgment, upon which 
defendant brings a writ of error, pending which, 
plaintiff becomes a bankrupt, his assignees ought 
to proceed by the usual methods to aflSrraance of 
judgment in the bankrupt's name, and tht^n sue 
out a '^Sci. Fa." on the judgment, in their own 
names to have execution, (z) 

However, where the plaintiff became a bankrupt 
between interlocutory (a) and final judgment, and 
took out execution in his own name, though, r6* 
gularly, the assignees ought to have brought a 
''Sci. Fa.'* on the final judgment, and have sued 
out execution in their own name ; yet the court 
i^efused to interfere summarily on motion, to set 
aside the pt'oceedings, (6) 

% A, — Execution contingent after judgment , on 
future breaches of covenant. 

The second division of this chapter will comprise 

(jf) % Wils. 372. 1 T. R. came bankrupt within the true 

463. 2 T. R. 45. 3 T. R. 437. intent and meanli^ of the sta- 

(2) 1 T. R. 463. 2 T. R. 45. tutes etc. and that his goodft 

3 T. R. 437. and effects yf^kt afterwards, ia 

ijo) 3 T..R. 437. dqe roannor, assigned to the 

(b) It is sufficient if the plaintiffs. 2 T. R. 45. See 

^< Sci. Fa." by assignees, states form of the vrit, Tidd's P»ac. 

generally, that the party be- forms 440. 
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those cgses where execution is contingent after 
judgment^ or obligation thereto equivalent, on the 
existence of certain circumstances to be first proved 
by the party cliarging. 

Where judgment is entered in an action of debt 
on bond, or on any penal sum> for the non-per** 
formance of covenants or agreements in any in- 
denture, deed or writing contained ; such judgment 
remains (under S and 9 W. 3. c. IL s. 8.) as a 
security to answer such damages as may be sus- 
tained by any fnrt^ier breach of covenant in the 
same indenture^ deed or writing contained. In 
these cases, the further execution on such judg- 
ments^ is contingents after judgment, on the ex^ 
istence of further breaches of covenant; whichj 
in order to prevent surprize, must be suggested 
by the p^(|i tiff before proceeding to further exe^ 
cution, in a writ of "Sci. Fa." on the judgment^ 
against the defendant, or against his heir, terre- 
tenants, executors or administrators, to summon him 
or them respectively to shew cause why execution 
should not be had on the said judgment, (c) 



(c) Upon this «Sci. Fa." 
the proceedings are the same 
^ as in the action upon the said 
bond orobligation, for assess- 
ing damages upon trial of is* 
sues joined upoasnch breache«, 
or enquiry thereof, upon a 
writ to be awarded in manner 
as therein directed ; and, upon 
payment or satisfaction of suck 



future damages, costs, and 
charges, all further proceed** 
ings upon the said judgment 
are again to be stayed, and so, 
toties qooties; and the de« 
fendant, his body, lands^ or 
goods shall be discharged out pt 
execution." 8 and 9 W, 2. c; 
U.S. 8. 
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It seems now settled^ that a band .conditioned for 
the payment of an annuity^ or of money by instal- 
ments, is within the statute 8 and 9 W. 3. c. 11. 
s. 8. and it is necessary to sue out a " Sci. Fa." 
under that statute, before proceeding to execution 
for arrears or instalments accruing subsequently to 
judgment, (d) 

Here we must observe, that if a sum be made 
payable by a recognizance , at three or more several 
days, the conusee, after the first day of payment 
is elapsed, may have execution for the sum then 
due, immediately, and for the other sums as they 
respectively become due, without a " Sci. Pa.," as 
it seems; — ^because such recognizance is in, the na- 
ture of three several judgments, (e) 

It is said to have been adjudged, that in cove- 
nants perpetual, as to repair, &c. ; if they be once 
broken^ and a recovery had in an action of cove- 
nant, the plaintiff shall have a '^ Sci. Fa." upon 
the judgment in case of future breaches, and need 
not bring a new writ of covenant. (/) 



2, B. — On future Effects of Bankrupt. 

The future effects only, of a person who, having 
been twice bankrupt, has paid less than \bs. in the 
pound on his second commission, are liable (under 
the 5th Geo. 2. c. 30. s. 9.) to the claims of his ere- 

id) 6 East, 550. (/) Cro. Eliz. 3. but see 5 

(e) Co. Litt. S92. b. Iaqvu 51. 
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ditors ; with the exception of his tools of trade^ 
nece3sary household goods^ &c. &c. (g) 

Execution then^ on a judgment obtained against 
such bankrupt^ is contingent^ after judgment^ on 
the circumstance of his having omitted to pay 15s. 
in the pound under his second commission^ on his 
acquisition of new effects since his certificate^ and 
on the observance by the plaintiff of the exceptions 
allowed by statute :— the plaintiff, therefore, before 
he can proceed to execution on^such a judgment, 
must, for the prevention of surprise, sue out a 
*' Sci. Fa/' suggesting the above circumstances, 
stating that the defendant has become seised or 
possessed of some estate or effects, and warning 
him to shew why the plaintiff should not have exe- 
cution of the debt or damages, to be levied of the 
estate or effects whereof the defendant has become 
seised or possessed since the obtaining his certifi- 
cate under the last commission, except his tools, 
&c. &c. 

The object too, of the judgment in this case, 
being changed, (that is, the judgment before cer- 
tificate, being against the bankrupt's person and 
effects, generally, icUhout exception, and therefore 
not warranting by its terms a special execution 

{g) Although a prior com- mission. Doug. 46. and though 

mission has been superseded by it is probable that 1 5s, xcUl uU 

consent, yet a second bank- timately be paid, yet in the 

ruptcy does not protect future mean time future effects are 

effects unless 15f. in the pound liable. Tidd's Prac. 1060. 1 

arepaid und^r the second com- Bos. & Pul.|467. 
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with certain exceptions, against his effects onfy, 
acquired after certificate) such execution under 
such a judgment, could not be regular unless the 
defendant were firi^t warned that the operation of 
the judgment icas so changed, and that the plain- 
tiff was duly authorized in his new proceeding;. 

The execution, therefore, is in a further degree 
contingent after judgment, on the plaintiff's shew- 
ing, as within, that he is duly authorized in so 
changing the operation and object of the judg- 
ment. 

We must observe, that where judgment has been 
recovered against such bankrupt, after certificate, 
and the bankrupt has himself had an opportunity 
of pleading the statute in discharge of his person, 
tools,* &c, the judgment is itself special against his 
effects (with the exception of tools, &c.) acquired 
after certificate ; the plea has prevented any sur- 
prise, and the execution, following the judgment, 
may be sued out without a ^' Sci. Fa." on any 
effects which the defendant has acquired since his 
certificate, except his tools, &c. (h) But if in this 
case, the defendant has acquired no property, and 
the plaintiff takes a judgment against his future ef- 
fects, '^quando acciderint,'' the plaintiff, it might at 
first seem, on the foregoing principles, ought not to 
harass the defendant by a future execution on this 

(h) Whijre defendant having will not be relieved on a ge- 

opportunity to plead the sta- neral execution pursuing^ a ge- 

tute, neglects to do so, he must neral judgment* 
suffer for his own laches, and , 
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judgment, until he had suggested in a '' Sci. Fa." 
that further effects had come to liand beyond tools^ 
&c. — However, the special judgment, guarding the 
defendant's person and tools, &c. and the ei^ecution 
strictly following the judgment, there can be no 
surprize in this case ; and whatever else comes to 
the defendant as his own, at any time, is fairly 
the object of execution till judgment be satisfied. 
And so note the di^erence between judgment after 
certificate, against the future effects of such a bank- 
rupt, and judgment against an executor or admi- 
nistrator, for assets '^ quando acciderint/* For if 
the plaintiff, under the latter judgment, were to 
proceed to execution on alleged future assets, with- 
out first suggesting in a '' Sci. Pa." that they had 
come to hand, he might by surprize take the goods 
of executor or administrator, instead of those of 
testator or intestate. 



2. C. — On future effects of dmJmrged Insolvents. 

The future effects only, of a person discharged 
under an insolvent's act, being liable to executioUj, 
with the exception of his tools, necessary wearing 
apparel, &c. not exceeding lOZ. in value, a " Sci. 
Pa." is necessary before proceeding, under a ge- 
neral judgment obtained before the discharge, to 
special execution after the discharge, agaiinst such 
future effects with such exceptioni. The princi- 
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pie of this is apparent^ from ivhat has just been 
stated with' re^rd to bankrupts. 

The reader must here be cautioned^ that a ^' Sci/ 
Fa." is never sued out on a judgment confessed by, 
virtue of a warrant of attorney. (/) That such a 
judgment, whether entered up before or after the 
discharge of yisolvent debtor^ or before or after 
the t:ertificate of a bankrupt not paying lbs. in the 
pound under a second commission, where a gene* 
ral warrant has been given by them^ must pursue 



(t) Per Chambre J. 3 Bos. 
and Pal. 188. 3 Taunton's 
Rep. 74. For the principle of 
Sci. Fa. is to pre?ent surprize, 
and give warning, where ne- 
cessary ; but a party cannot be 
said to need warning, where 
judgment has been entered up 
against him by his own autho- 
rity. Sed quaere, whether the 
situation of a party who has 
given a warrant of attorney to 
confess judgment, is not so al- 
tered by the statutes affecting 
him on non-payment of 15f. 
in the pound under a second 
commission, or on uis discharge 
under ah insoWedt's act, that 
he ought to have warning, and 
^^ Sci. Fa." ought in these two 
instances to be sued out, even 
on a judgment confessed by 
warrant of attorney; to pre- 



vent his being surprised ottt of 
the defence and exceptions al- 
lowed by statute, even against 
his own judgment by confess 
sion, and to sare him the ex- 
pence and trouble of relief by 
motion or ^^ audita querela," 
in case the plaintiff infringes 
on those exceptions. It M-as 
urged arguendo, and not con- 
tradicted, in Buxton o. Mardin. 
1 T. R. 81. that a discharge 
under an insolTent's act, coun- 
termanded a warrant of attor- 
ney, ideo quasre. If the po- 
sition laid (fown in 3 B. and P. 
188. be law in all cases, why 
is it usual in giving warrants 
of attorney to enter up judg* 
meot, to covenant that no ad- 
vantage shall be taken of the 
omission of a ^' Sci. Fa." on 
such judgment ? 
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that warranty and be entered up generally ; (k) 
That the writ of execution must strictly pursue 
the judgment, (/) and be general also; but if cer- 
tificated bankrupt not having paid 158. in the 
pound under second oommission^ or dischargied in« 
solvent;, be unjuidy aggrieved by such general 
execution on a judgment confessed by their own 
warranty (as. for instance by losing their necessary 
tools, or having their persons subjected to impri*' 
sonment) it seems the Court would relieve them 
on motion, (m) 

3. D. — On Assets ^^ quando acciderinf" 

9 

When the plaintiff^ (in an action against an ex- 
ecutor or administrator^) admitting the plea of 
plene administravit,"' takes judgment of assets^ 
quando acciderint^" he cannot at any future time 
proceed to execution on this judgment, without 
first suing out a ^' Sci. Fa." to state that assets 
have come to hand, and to warn the defendant, 
should he be able to allege any thing against such. 

execution, (n) > 

I » 

(k) 3 Bos, and Pal. 188. 3 Fa." a special execution on a 

T^jinton's Rep. 74. general judgment ; but over* 

(0 1 T. R. 80.. • . rules that case, as to the pro.* 

(m) 3 Bos. and Pal. 187. priety of suing out a << Sci. 

which confirms the case of Fa." on a judgment confessed • 

Buxton V. Marden, 1 T. R. 80. by warrant of attorney, 

as to the irregularity of suing («) Tidd's Prac. 1063. 1 

out without a preyious " Sci. Wms. Saunders, 336. b. the 
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3. E* — Scire Fieri Enquiry. 

In judgment against executors or administraton^ 
execution on their own effects or persons for the 
debt of testator or intestate, is contingent/ after 
judgment, on their having wasted the efieots of 
testator or intestate, (o) 

Where such ivaste has taken place, the object 
and operation of the judgment, as to the satisfiic- 



plaintiff^ by taking judgment 
of assets ** quando," haTtng 
admitted^ that the defendant 
had none at the time of the 
judgment, will not be allowed 
ID the << Sci. Fa." to allege 
that any came to the defend* 
anfs hand before judgment; 
and the « Sci. Fa." must ex- 
pressly state that assets hare 
accrued since. 2 Wms. Saund. 

(o) The executor is imme- 
diately^ by the terms of the 
judgment, (1 Wnis. Saunders, 
336.) himself liable to execu- 
tion for cosis^ wherever any 
plea admitting that he has 
acted as executor, is found 
against him, or he suffers judg- 
ment by confession or ** pihil 
dicit," and the testator's ef- 



fects are insufficient to satisfy 
debt, damages, and costs. But 
there are two pleas, which, if 

* 

found to be false, (perhaps be- 
cause ^ splendidius mendaces,'* 
more daringly and perniciously 
false than wyf other) render 
the executor, immedlBitely by 
the terms of the judgment, 
himself liable to execution for 
debt J damages^ and costs^ if the 
testator's effects in his hands 
proTO insufficient-^— these pleas 
are, '' Ne unques executor," 
and " release to himself." 1 
Wms. Saund, 336. 4 T. R. 
6 18. 7 T. R. 35d. 1 Wms- 
Saund. 336. b. Bro. i^ecutors, 
34. 1 Roll, Abr. 080. (C.) 
pi. 2. Co. Ent. 145. b. Cro. 
Jac. 648^ 
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tion of the debt at leasts bein^ changed ; (from the 
effects of testator or intestate in the hands of exe- 
cutor or administfator^ to the effects or persons of 
execator or administrator themselves) execution 
against the effiscts of the latter^ is not warranted 
by the terms of the judgment^ until the plaintiff 
shews that neiv cii^cumstances have arisen^ which 
give him sufficient authority for so changing the 
operation of the judgment. 

This execution therefore is contingent after 
judgment on the existence of such circumstances^ 
and on the plaintiff^s shewing that under them he 
18 SO authorized ; and he formerly could not pro^ 
ceed to it^ without first suing out a '^ Sci. Fa/' 
which (after stating that on a ^' devastavit" sug* 
gested in a special writ of *' Pi, Pa.*' on th6 judg- 
ment^ an enquiry made by jnry had ascertained 
the existence^ of waste) warned the defendant to 
shew why execution for the debt^ damages^ and 
costs^ should not issue against his own proper 
goods. 

It afterwards became the practice of both Courts, 
for the sake of expedition, to incorporate the '^ Fi. 
Fa. de bonis testatoris/* enquiry, and " Sci. Fa.*' 
into one writ, thence called a "^ Scire-fieri-en- 
quiry. (p) 

This writ, reciting the '' Fi. Fa. de bonis testa- 
toris,'' sued out on the judgment against the exa- 

(p) For the whole historj ders, 319. 
of this writ, see 1 Wms. Saun- 
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Gutor^ the return of '^ nulla bona," and then •ug> 
gesting that the executor had sold and converted 
the fi^oods of the testator to the Value of the debt 
and damages recovered, commands the sheriff ta 
levy the said debt and damages, of the goods of the 
testator in the hands of the executor, if they can 
be levied thereof; but if it should appear to him> 
by the inquisition of a jury, that the executor has 
\vasted the goods of the testator ; then the sheriff 
is to warn the executor to shew why execution 
should not issue against his own proper goods, 
&c. 

If the judgment had been either by or against 
the testator or intestate, the writ recites that fact ; 
and also, that the court had adjjadged (upon a writ 
of ^' Sci. Fa." to revive the judgment) (hat the 
executor or cidministrator should have execution for 
the debt, (q) 

This practice is still frequently adopted. But 
the most usual way of proceeding in such cases^ 
is by action of debt on the judgment, (r) suggesting 
a '^ devastavit;" because, in the proceeding by 
'^ Scire-fieri-enquiry" the plaintiff is not entitled 
(under 8 and 9 W. 3. c. 11. s. 3.) to costs, unless the 
executor appears and pleads. 

The reader must here observe, that if to a ^' Pi. 

(q) See the forms, (1 Wins. (r) See the practice in thii 
Saunders, 303.) Clift. ent. 659, action. 1 Wms. Saunders, 219. 
671. Lilly's ent. 664, 666. d a. 
Rich. Prac. K« B* 633. 
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Fa." on a judgment against an e^Tecntor^ the she* 
riflf returns. '' nulla bona" and a " devastavit" at 
once^ execution may immediately issue against the 
executor himself, without a ''Sci. Pa.;"(0 for the 
waste being clearly ascertained by the sheriff's re- 
turn, a warning is unnecessary, €U9 the executor 
can have no defence. 



2. F. — Conditioned Recognizances. 

A recognizance entered into as a security for the 
performance of . conditions, may be considered in 
its nature as a judgment conditional ; and execu- 
tion being contingent on the breach of conditions, 
a sufficient breach must be alleged in a " Sci. Fa.*' 
before execution can be sued out on the recogni- 
zance ;(0 unless the plaintiff prefers proceeding 
by action of debt on the recognizance. 



(0 Tide's Prac. 1005. A 
jodgment against executor or 
administrator, -whether by de- 
fault or upon demurrer, 1 Salk': 
310. 3 T. R. 686.) or upon a 
Terdict on any plea, except, 
** plene administravit," or as- ' 
sets ** usque ad, et riens hltra," • 
(1 Atk. 2D2. 8 T. R. 6S5.) is 
conclusive upon hitaa, that h^ 
has assets to satisfy such judg- 
ment. And the "nulla bona" 
afterwards, seems nearly as 
conclusive evidence of a '^ de-- 
vastavit." 



(t) Cro. Jac. 3. 6 Bac. Abr, 
108. " Sci. Fa." If a recog. 
nizance be acknowledged ia 
Chancery, that is, in the or* 
dinary legal Court there, tlMtt 
court may hold a plea df *^ Sci« 
t^.** to have execution: But 
if issue be joined, or there* be 
a demurrer to part and issvs' 
on the residue, the chancellor 
dielTvers, "(by the clerk of the 
pbtty bag, [1 Eq. Cas. Abiv' 
1^.] (he whole recclrd te the' 
court of K. &.,* but iiot to any 
other ; and judgment i§ ^vea 
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2. G.'-r'Bail Recogmzances. 

Of the same nature are recognizances entered 
into by bail. If the action is in the Common Pleas, 
the. recognizance is taken on a penalty or sum cer- 
tain, (being double the amount of the sum sworn 
to,) and contains a condition, that if the defend- 
ant be condemned in the action he shall pay the 
condemnation money, or render himself a prisoner 
to the Fleet, or the bail will do it for him. («) In 
K. B., by original, the recognizance is similar. 

Where the action is by bill, the recognizance of 
the bail is general ; that if the defendant shall be 
condemned in the action, he shall satisfy the costs 
and condemnation money, or render himself to the 
custody of the marshal, or that the bail will do it 

forhim.(j;j 

If the principal, after judgment against biro, 
docs neither pay the condemnation money, nor sur- 



there, as well oo.tli« demurrer 
as oa th%is8U«r; Littc}), 3») and 
it is not. necessary: the issue 
should lie tried at bar ; it naj 
be.trieA.iU."Ni,Pri.'^ Cro. 

Car. 313. 

<«>By a rule in the Common 
Pleasy the defendant, in that 
oMit, ji n^t pern^ted to entpr 
iato the jpecogDiSNmce at aU ; 
but each of the bail must enter 
double, the sum sworn 



te/; (1 Bqs. and Pul. 530.) 
The court will not permit 
the plaintiff to levy out of 
the., p^i^lty of the recogni- 
SBunce eqi^^e ^P^ts, which 
he has really, been put to^ 
but which were no^ included 
ifl the jadgmOQt. (2 Str, 

836.) 

(«) Cro» Jac. 645. Cro. Car. . 
4pa. g|Salk.50. 
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» 

render himself to prison, and a ^Ca. Sa." taken 
out against him^(^) is returned ^'non inventus/' 
(for the bail are not bound to render the principal 
until they know by the plaintiff's suing out the writ 
of '^Ca. Sa./' that he really means to proceed 
against defendant. («)) A "Sci. Fa,/' shewing 



(y) Sir W. Jones, M. Cro. 
Car. 481. 1 Ld* Raymd. 156. 

(s) No attempt is in truth 
erer made to find out the prin- 
cipal, in order to arrest him 
on the ^ Ca. Sa. ;'' but it U 
left at the sheriff's office mere- 
\y to gire the bail notice that 
the plaintiff means to proceed 
against the defendant' sperson ; 
and^ therefore, it is the duty 
of the bidl to search in the she* 
liff's office to know whether 
any ^< Ca. Sa/' is left there. 
(3 Burr. 1 360.) But if the 
"Ca. Sa." be regularly sued 
o«t and returned, it may be 
Hied at any time. (1 Ler. 
325.) So that if the principal 
dies after the retom of the 
«^ G^. Sa.*" but before it is filed, 
the bail are fixed. 1(6 T. R. 
S84.)' So, where the principal 
dies after the retom of the 
<K!Sa. Sa.*' and before the suing 
o«it a writ of "Sci. Pa.," the 
writ may be sued out af- 
terwards. (1 Str. 911. 9 f^tr. 
717.) 



rj 



The ball are liable, though 
the plaintiff takes a ^' cogno- 
Tit" from the principal, with- 
out giring them any notice. 
(5 T. R. 277.) But if the 
plaintiff declares for a differ- 
ent cause of action from that 
mentioned in the writ (2 H. 
Bl. 278.) or from that, men- 
tioned in the affidavit to hold to 
bail, (6 T. R. 363. 7 T. R. 80.) 
or where in K. B. the plaintiff 
sues by original writ in one 
county,, and declares in -ano- 
ther, (3 Lev. 235.) the bail 
are discharged. So, where the 
cause is referred to arbitration, 
unless a verdict be taken for 
the plaiiitiff^ (1 Sel. 467. 1 
Lee's P. Die. 62.) •' 

The *^<;;a. Sa." against the 
principal should be directed to 
the sheriff of the county where 
the action #as laid ; and where 
the proceedings are by bill, 
there hiust be eight days, where 
by original fifteen, between 
the teste and return of the 
writ, (2 Salk. C02.) and it 
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these 4;ircuin0tances^ must be sued '*out btffor^ the 
plaintiff can proceed tq execution against the 
l3ail, (a) unless he chooses to proceed by action of 
debt on' their recognizance, (d) 



inust lie four days exclusiye in 
the sheriff's office^ and be made 
returnable like the prior pro- 
ceedings, on day certain, or 
general return. 

(a) This « Sci. Fa." may be 
sued out on the return-day, or 
by Original, on the ''quarto 
die post" of the return -day of 
the «Ca. Sa." (8 T. R. 628.) 
In declaring in '' Sci. Fa." on 
a bail recognizance taken in an 
action by original^ there is no 
incongruity in saying, ''then 
lately commenced and de- 
pending in K. B." (14 East, 
539.) 

(6) The plaintiff mky bring 
one action or several against 
the persons bound in the re- 
cognizance, but one " Sci. Fa." 
is sufficient ; for the recogni- 
zance on Trhich the *' Sci. Fa." 
is grounded, being joint and 
several, the execution may be 
several, though the " Sci. Fa." 
is joint. (1 Lev. 225.) Before^ 
the "Sci. Fa." is sued out, or 
an action commenced on the 
recojgnizance, against the bail, 



the bail-piece ought to be filed, 
and an entry made of the re- 
cognizance on a roll, which 
should be docketed ; otherwise 
the bail may plead " nul tiel 
record." However, if the en- 
try be not made 'till after plea, 
they may withdraw their plea, 
and plaintiff shall pay the costs 
of it. 

Note, if a "Sci. Fa." be 
brought against two only, 
upon a recognizance acknow- 
ledged by them jointly and se- 
verally with the pripcipal, it 
is bad on demurrer, and the 
writ shall abate, because, be-i 
ing founded on a record, the 
cause of the yariance ought to 
be shewn ; as, that the princi- 
pal is dead. But in an action 
against two, on a joint and 
several bond by^thriep, the de- 
fendant ought to tp^eed in 
abatement, foif the. court will 
not inter^d^ fhat the bond vrpi^ 

r 

sealed and delivered by nil 
those named in.it. (AM-.?1.* 
2 Woo^. Sauiid^72^ b. c.:) 
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2. Ui—JBktU in Error. 
As to the recognizance by bail on a writ of 

9 

error^ the plaintiff in the writ of error, roust (un- 
der 3 Jac. 1. c. 8.) be bound with two sufficient 
sureties (to the person for whom the judgment is 
given,) by recognizance, in double the sum adjudg- 
ed to be recovered by the former judgment, to 
prosecute the writ of error with effect ; and also 
to satisf}' and pay, if the judgment be affirmed, all 
And singular the debts, damages and costs adjudg- 
ed upon the former judgment, and all costs and 
damages to be awarded for delay of execution. 

Execution, therefore, on this recognizance, is 
contingent on the former judgment being affirmed, 
or on the plaintiffs not prosecuting the writ of 
error^ and its being in consequence non-prossed 
or discontinued; and the plaintiff, before he can 
proceed to execution in such event, must shew in a 
writ of '^ Sci. Pa./' that the contingency has been 
decided. But he may here also, at his election, 
bring an action of debt on the recognizance, (c) 



(€) It is in general more ad- 
visftble to proceed against bait^ 
hf action of debt on the re- 
cognizance, tban by *' Sci. Pa," 
no costs being allotted in the 
latter, unless the bail appear 
aYMl plead, or join in demurrer, 
(e and 9.yr.% 1. 11. 8. 3.) In 
the action of delJt too, platn- 
tiff may recoyer damages for 



the detention of the debt, 
which he cannot do in "Sci. 
Fa." But as a copy of the 
process must be served^ in 
debt, the plaintiff must pro- 
ceed by "Sci. Fa.'' if the bail 
be out of the way, or he do 
not mean to gire them notice. 
(Tidd. 1045.) 
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And as a render does not^ in this case^ excuse the 
bail^ there is no necessity to sue out a " Ca. Sa.'^ 
against the principal^ in order to proceed against 
the bail by either method, (d) 

It may be observed here, that in the King's 
Benchj as the parties in error have no day in court 
given to either of thero^ on the removal of the 
record by writ of error, the defendant in error has 
no other means of compelling the plaintiff to assign 
his errors, than by suing out a ^rit of '^Sci, Fa, 
quare executionem,non/'(e) 

This '' Sci. Fa. is considered merely as a means 
of compelling an assignment of errors ; and it seems 



(rf) The «Sci. Fa.** against 
bail in error must be brought 
in the court where- the recog* 
nizance was taken ; unless it 
was taken in the. Common 
Pleas, and then the «<Sc|..Fa." 
Slay be brought either there^ 
or in the K. B. to which the 
record is removed, '^ a c^tio* 
|tiri" lying to remove the re« 
cognizance after the judgment 
is affirmed. (I Show. 343. 4 
Mod, 104. see form, I<il. £nt, 
643.) This writ of "^ci-Fa.? 
is made out by the clerk of the 
errors ; and on a recpgnizai^ce 
taken in the K. B. the irrlt 
recites, not only tlve re4;ogni* 
zance, but the condition of i^, 
and the affirmance of the judg« 



ment. (Tidd's Prac. forms, 
400.) 'But on a recognizance 
taken in C. P., only, the recog* 
nizance, and <ion<^peymeiit of 
the sum. acknowledged to be 
due; (id. 399.) for in that 
court the condition is not in* 
corporated, but subscribed by 
way- of deleazance. (BlurnBf, 
93.> Besides which, if ihm 
condition were stated, it woald 
also be necessary to state the 
affirmance of the jud^enti 
which might oocasbnadiiicttl* 
ty.if the.biul. were to plead 
"jDui.tiel record" of .the judg- 
ment of affirmance, which re« 
mains, in the K. B. (% Wms* 
Sftiind. 7%. d.) 
. (e) jG^odb* 68. 2 Leon. 107. 
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to be the practice now to admit of no plea thereto. (/) 
If errors are assigned before the expiration of the 
rule to appear to the '' Sci. Fa./' (g) all further 



(/) Tidd, 1133. 

(g) this " Sci. Fa.'* may is- 
tae immediatelj alter the re* 
c«rd is certified, thoiigli before 
(IfB rule fdr certifying it is ex- 
pired ; (2 T. R. 17.) and should 
be directed to the sheriff of 
the county In which the action 
is laid. If the transcript be 
brought In by the essoin day 
of the term, the ^^Sci. Fa.'* 
may bear teste on the last day 
of the preceding term; if 
brought within the term, on 
the first day of that term. 
(Tidd, 1132.) If there be only 
one writ there shonld be 15 
days between the teste and 
return, by origmal; or, if 
there be two writs between 
the teste of the first and re- 
turn of the second*. (Ibid.) 
In the latter case, the <<aUas'* 
cannot issue before the retnia 
of the former writ; and ought 
to be tested, by original, on 
the ^^ quarto die post" of the 
return of that writ; or by 
bill, on the very fetum day, 
(2 Salh. 699. Tidd, 1131t) 
If the proceedings are l»y on* 
ginal, the return ought to be 



on a general return day : if by 
bill, on a day certain. (2 Leon. 
107. 3 Salk. 3%0 A <^Sci. 
Fa." in error, need not lie 
four days in office, as a ^^ScL 
Fa." against bail. (3 Burr. 
1723. 4 Burr. 2439.) On the 
return day of the « Sci. Fa.," 
if «Sci. Feci" be returned, 
or of the ^< alias," if there be 
two <^ nihils," by bill, or oa 
the ^^ quarto die post" of the 
return, if by original, (13 East, 
391.) the defendant in error 
must giro a rule to appear, with 
the clerk of the rules, which 
expires la four days exclusire. 
(Tidd, 1133.) 

Where a "Sci. Fa." was 
prayed by one of several de* 
fendants in error, the fault 
was holden to be cured By the 
plaintiiT in error assigning his 
«rors. (3 Burr. 1791.) 

Bankruptcy does not abate 
a writ of error, and the as- 
signees must sue out this "Sci. 
Fa." in the bankrupt's name^ 
and proceed in his name to af* 
firmance of judgment. (1 T. R. 
463.) 
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proceedings upon it^ are stayed df course; bat i 
the plaintiff do not assign his errors^ and give a 
copy of them to the defendant's attorney in error, 
before the time allowed by the rule on the ^' Sci. 
Fa/' is expired, the attorney, for the dpfendant in er- 
ror may sue out execution in this " Sci. Pa." aa 
the former judgment. (This execution, we may 
perceive, is contingent after the former judgment, 
on the non-assignment of errors by the plaintiff in 
error ; and the. judgment entered up on the " Sci. 
Ifa." is sufficient evidence of such non-assignment.) 
But the writ of error still remains in force : and 
defendant in error can have no costs unless he gives 
a rule for the plaintiff to assign errors. (A) 

It seemSj that if the judgment of an inferior 
court be removed into K. B. by a writ of false 
judgment, and the plaintiff on that writ is non- 
prossed, a ''Sci. Pa." is necessary before proceed- 
ing to execution, to point vOut the limits of the 
inferior jurisdiction, and pray execution within 
them. (3) 



3. — Lap&e of Time. 

Subjefct to the rules laid down in the two pre- 
ceding divisions of this chapter, as to the neces- 
sity of suing out a ''Sci. Fa/' where any new 

(A)Tidd, 1134. 318. -3^0. 

(0 Bro. Brev. jud. 206. - • • • 
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party i$ td be * ehai^ed or benefited by the execu- 
tion^ or exeotitioa iac^tttibg^Mt after judgment; 
we floimt nowcMbider hew tbis proceeding is affect- 
ed by the incident of time. 

k% it has been befoce .»tated^ at the commence- 
ment of this chapter^ wherever execatioo has been 
ddayed (that delay not arising from the party 
chargeable) more than a year and a day^ from the 
day of signing <ib) judgment^ or the time df pay- 
ment fixed in a recognizance^ (/) execution cannot 
be had without first suing out a '' Sci. Fa/' 

If the judgment be above seven years old^ the 
''Sci. Fa.'' cannot be bad without a side-bar 
nile ; (m) if it be above ten years old^ but under 
twenty^ there must be a motion under counsel's 
hand^ supported by affidavit^ that the judgment is 
unsatisfied ;, if the judgment be above twenty years, 
standings there must be a rule to shew, cause^ un- 
der a similar affidavit, {n) 

It must heiie be observed, that if a ''Ga. Sa." 'Ti. 
Fa." or ''Elegit" is taken out within the year after 
judgment, and not executed, a new writ of execu- 
tion, of the 'same, or a different species, ma^ be sued 
out at any time afterwards, without a "Sci. Fa." 
provided the first writ be returned and filed, («) and 
continuances entered from the time of issuing it ; {p) 



{k) Bftrnet^ 197. Co. Litt« {n) 2 Wms. Saund. 72. f. 
605. (o) 2 Wais. 82. ; 

(0 2 Inst. 471. (p) 1 Str. 100. 

(m) 3 Salk. iSS. 
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and the continuances may be entered after the 
issuing of the second wni,(q) nnless a rule be 
made on motion for the proceedings to remain in 
statu quo. (r) 

However/ this afler^entfy of the continuances 
is questionable^ and in practice it is the constant 
course to shew that the previous writ has been re- 
turned. 

In the case of the king there needs no '' Sci. 
Fa." after the year. (*) 

Execution sued out after the year and day^ with-^ 
out " Sci. Pa." is not void, but voidable only, by 
writ of error, (t) 

Where a writ of error is brought on a judgment, 
the delay of execution arises from the party charge- 
able, and in that case execution may be bad, after 
judgment affirmed, without a '' Sci. Pa." although 
more than a year may have elapsed since judgment 
originally signed, (u) 

And if the year after judgment had expired 
before the writ of error was sued oiit, and the 
judgment is affirmed, or plaintiff in error non- 
suited, or the writ of error discontinued, the plain-' 
> 

(q) Carth. 383. Cleft. S74. vfloat to coTenast that nq adU 

333. vantage shall be taken, aU 

(r) 2 Wms. Saand* 7% f. though execution be sued out 

5g, ^, without a Sci. Fa. \»ii«re that 

(») 2 Salk. 603. writ might be requisite. 

(0 3LeT.404. 1 Salk. 261. C") 5 Rep. 88. Cro. Elif, 

and in judgment? confessed by 416. Carth. 237* I Salk* 

warrant of attorney, it is rery 322. Lane, 2a 
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tiff may sue out execution without a ^' Sci. Fa/' 
for the writ of error revived the judgment. («) 

If the plaintiff baa judgment with a ^^ cesset ex- 
ectttio" for any given time, he may, within a year 
and day after the expiration of the time allowed 
by the *' cesset executio/' take out execution with- 
out a '^ Sci. Pa.'* for the delay is by consent of 
parties, and in favour of defendant, (y) 

After many decisions tp the contrary, it has at 
length been adjudged, accordantly with the prin- 
ciples here developed, that if the plaintiff has been 
prevented suing out execution within the year, by 
the defendant's obtaining an injunction out of 
Chancery, he may sue out execution afterwards 
without a '' Sci. Fa/' (?;) 

It is now settled also, that ^^ Sci. Fa/' lies on a 
judgment in ejectment, (a) 

The various pleas to writs of " Scire Facias" 
may be found in 2 Wms. Saund. 72. t. u. v. de- 
fendant cannot plead any matter to '' Sci. Fa/' on 
a judgment, which could have been pleaded in the 
original action « 



(x) Cro. Jac. 364. 1 RoU. the year and day. Cro. Eliz. 

Abr. S99. (N) pi. 3. 4. 5. 1 706. Gilb. C. P. 71. that is, 

Show. 40^. for lapse of time. A death of 

Of) 1 Salk. 311. either of the parties would 

(s) 1 Burr. 660. nor is it effect the judgment as usual. 

necessary upon an outlawry Barnes, 326. 

c^er judgment, to reTire the (a) 1 Salk. 600. 

judgment by ^' Sci. Fa." after 

3 
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CHAPTER IK 

1. In wbat cases certain writs mu^t exclusively b^ adopted, i 

2. In what cases, by an election of. o^e writ, o|^ i^ode of 
treating one party to executionj recourse to any other, or a se- 
cond recourse to the sanle, is precluded. ■ ♦ •• 

3. The method <if proceeding in exectitioB, w^ere diere are 
joint defeodfints awi a'joinijjadgmfnt. ' f' 

4. Where, subject to tl^ preceding rules, the party proceeds 
ing to execution may have a " Ca. Sa." " Elegit," pi " Fi. Fa." 
at his election, and out of what court he must sue such exe- 
cution. 

' 5; or charging in execution one already a prisonec. 
6. In what cases leave of the court must be had before exe- 

CjiltioA. 

1. — On the forfeiture of a statute-merchant, sta- 
tute-staple^. or recognizance in the nature of a 
statute-jataple, the creditor was first obliged to bring 
his obligation to the mayor, or person before whom 
it was taken, whose duty it then became inconti- 
nently to cause the goods of the debtor, to the 
amount of the debt, to be sold ; or^ if there were 
no Buyers, to be delivered to the creditor by the 
appraisement of honest men: and the mayor, &c. 
might cause the body of the debtor, if lay, to be 
committed to prison till he agreed the debt. 

But if the conusor could pot be found within the 
staple, nor his goods to the value of the debt, and 
the mayor had certified those facts into Chancery 
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under his seal, (a) an '' Extent'* against the body, 
land, and goods, to be taken all at once, or conse- 
cutively, (6) as might be found most expedient, was 
the execution given by statute, in one writ, to co- 
nusees of a statute-staple, or Recognizance in the 
nature of a statute-staple, only. 

After the mayor's certificate in the case of a 
statute-merchant, the first process was a ^' Oipias 
ad Satisfaciendum si laiCus," returnable in the 
King's Bench or Common Pleas, (on the statute- 
staple a '' Capias" was returnable in Chancery 
only) (c) to which, if the sheriff returned that the 
pifirty was dead, or not found in his bailiwick^ ano- 
ther writ, returnable also in either Beiich, issued^ 
to extend the lands and goods ; which the sheriff 
might deliver without the delay or charge of a 
" Liberate;" but if the party were alive, and taken, 
he was imprisoned for half a year, (unless he agreed 
the debt or sold his lands for the discharge of it,) 
before the sheriff could deliver his lands or goods 
to the conusee:(//) and after such delivery, his 
body might be detained 'till the debt was satisfied. 

If the conusor of statute-merchant, staple, or 
recognizance in the nature of statute-staple, were a 



(fl) Wins, Satind. 70. b. mayor, chief 'warden or other 

Dalt Sh. 12Sp. discreet man sworn for that 

{h) Hob. 60. 2 Rol. Abf. purpose, was sealed with' the 

475. king's seal : the statute-staple, 

(c) The statute-merchant, only with the staple seal, 
though taken only before the (J) DaL Sh. 123. 

M 
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clergyman, he could not be arrested, but the she- 
riff was commanded to levy the debt of his goods 
and chattels by a writ of " Levari Facias/' 

1. A. — '^ Extent" in the Kimg^s case. 

Statutes-merchant, staple, and recognizances in 
the nature of statute-staple, have now fallen into 
disuse ; but. 

By S3 Hen. 8. c. 39. all obligations made to the 
king shall have the same force, and of consequence 
the same remedy for the recovery of debts due on 
them^ as a statute-staple. Ever since that time^ 
the writ of " Extendi Facias" or '' Extent,*' by 
which the sheriff is authorized in one writ, to take 
person, land, and goods, has been the constant 
execution at the suit of the crown against its own 
immediate debtor. 

1. B. — " Extent in aid.'* 

The same writ also, under the name of an 
'' Extent in aid/' is issued against those who may 
be indebted to the king's* debtor ; in order that he 
may be the better able to pay the king's debt by 
this aidance to the recovery of his own. 

This '^ extent in aid" is issued at the instance 
of the king's debtor ; and in order to obtain it, an 
'^ extent" pro forma is sued out against him (e) 
and if it be found thereby, that another person is 

(c) Tidd, 1016. 
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indebted to him, the court on motion, if it be term 
time^ or, if oat of term, a baron, on affidavit that 
the debt is in danger, will grant a warrant or 
" fiat*' for an immediate " extent in aid,*' without 
the intervention of a '' Scire Facias," which is 
usually resorted to as a warning process in such 
tikses. (/) 

Before this statute of 33 Hen. 8. the goods, per- 
son, and all the lands of the debtor, were always 
liable to execution for the king's debt ; but under 
different writs sued out consecutively ; (g) a second 
not being adopted till its forerunner had pi:oved 
insufficient. 

The '' Extent," comprising all these objects at 
once, under one writ, affords a more simple and 
speedy remedy than the method formerly pursued^ 
and is in consequence always adopted for the reco^- 
very of the king's debtsy though not applied in its 
above comprehensive form, to any other purposes; 
statutes-staple, and recognizances in the nature of 
statute-staple^ having fallen into disuse. 

1. C. — Extent against ancestor* s lands in the hand 

of heir. 

But^ as under the writ of '' Elegit," the moiety 
only of a debtor's lands can be taken in execution, 
and as by the common law, the tohole (h) of the 

(/) Tidd, 1016. (h) Dy. 373. Plow. 441. 

(g) GUb. Exec. 7. 3 Rep. 12. 

M2 
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lands descended from the ancestor were always 
liable on a judgment against the heir^ in an action 
of debt on his ancestor's bond^ an " Extent'' is 
the writ used for so taking in execution the lands 
only, descended from the ancestor ; for his goods 
are with the executor^ and the judgment being 
special, against the lands descended only^ does not 
affect the heir's person ; unless he 



1. C* — How the heir may render himself liable to 
the same amount as any other defendant. 

Has aliened the lands descended^ and sufficient 
do not remain to satisfy the judgment ; (t) has 
pleaded any plea which he knew to be false^ (ex- 
cept ^^ non est factum") or has suffered judginent 



(t) 3and4VV.aitdM.c.l4. 
s. 5, 6. Obserre, that if the 
heir has fraudulentltf aliened 
the lands descended, and pleads 
<* riens per descent," the plain- 
tiff may take issue by common 
law on that plea, and if the 
issue be found for him, have a 
general judgment for the 
amount of his deUy against the 
heir ; but if the heir has '' bond 
Jide"^ aliened the lands de- 
scended, the plaintiff must re- 
ply according to the statute, 



^^ that the heir had lands fr6m 
the ancestor, before the origi- 
nal writ brought or bill filed," 
concluding with an arerment ; 
and if the replication be found 
for him, the judgment will be 
g-eizero/ against the heir, but 
only to the value of the lands 
descended. (2 Wms. Saund. 7. 
note 4.) Perhaps it Is 6afest to 
reply according to the statute, 
in all cases where << riens per 
descent" Is pleaded. 
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by demurrer, '^ nil dicit/' or confession^ without 
confessing the assets descended. (A;) 

In any of these circumstances the judgtnent may 
be general against him, and the plaintiff may have 
execution under it, against his person, his goods, 
or the moiety of his lands, (from whatever source 
derived) as in the case of any ordinary defend* 
ant. (i) 

However, where the heir has not, before judg^ 
fnent entered up against him, aliened to a bon& 
fide purchaser the land descended, but suffers 
judgment on a false plea as above, or without con^^ 
fessing assets, at the same time having, besides the 
land d^cended, no other land, the moiety of which 
would be more valuable than the whole of the 
lands, descended. Or goods to that amoui^t, it will 
foe advisable for the plaintiff to waive such general 
judgment, and still take, as he . may do, a special 
judgment against the whole of the lands descende(},> 
only, by suggesting that the heir has particular 
lands by descent, and praying execution of them: 
for under the genera/ judgment, half only of the 
lands in the heir's possession could be affected, (m) 
from whatever source they might have been ac« 
quired. 



(A:) 2 Wms. Saund. 7. note 4. 14. s. 5, 6. 

(0 3 and 4 W. and M. c. C'") % w"* ^^ " Elegit." 
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L C* — What shall be subject to an ^'Extendi 
Facias/' as ^'assets by descent/' 

With respect to what shall be assets by descent^ 
it is laid down as a general rale^ that though the 
ancestor devise the estate to the heir ; yet^ if he 
take the same estate in quantity and quality that 
tbe law would have given him^ the devise is a nuU 
lity, and the heir is seised by descent^ and the es- 
tate assets in his hands. As where a man seised 
of land in fee on the part of his mother^ devises it 
to the heir on the part of his mother^ in fee^ the 
heir is in by descent* (») So, where a man seised 
in fee on the part of his mother, devised to bis 
executors ft^r sixteen years for payment of hia 
debts^ remainder to his heir on the part of his 
mother, it was holden, tliat the heir took by de* 
scent, (o) So, where one devises land to his heir, 
charged with a reiit issuing out of it, or with the 
payment of a sum of money, still the heir takes 
by ' descent. (j») 

^ But where a different estate is devised than 
would descend to the heir, the disposition by wil} 
shall prevail ; as where a man having two daughters 
who are his heirs, devises land to them and their 
heirs, they take under the will; for, by law, they 

(n) 1 Salk. 242, 2 Lord (p) Com. Rep. 7% % Sir- 
Uaymd. 829. Plow. M5. 1270. 

(d) 3 Ley. 127. 



s 
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w6uld take as coparceners ; while, under the will, 
they have it as joint tenants. (9) But since the 
statute 3 W. and M. c. 14., such a devise is frau- 
dulent against creditors by specialty, and therefore 
an action may be brought against the devisee as 
heir and devisee. 

An advowson in gross, in fee, is assets for the 
payment of debts, (r) So, if a rent in fee, issuing 
out of the heif 's land, descend to him, it is assets 
though the rent is extinct, for it has continuance 
for this purpose, (s) So, if there be a mortgage 
for yeitrSy the reversion in fee in the mortgagor is 
legal assets, and the bond creditor may have judg- 
ment against the lieir^ with a '^ cesset executio," 
until the reversion eomes into possession; but 
where it is a mortgage in fee, the equity of redemp- 
tion is not legal assets, and the heir may plead 
'^ riens per descent" to an action brought against 
him on the bond of the mortgagor : (t) it is, how- 
ever, assets in equity,' and the creditor may have 
relief Ui^e. (u) 

A eopyhoM, which descends in fee, is not assets^ 
beoause^ in notion of law, it is only an estate at 
will ; and though custom has made it an estate of 
inhnitance, yet the tenure is ^^ad voluntatem do- 
mini/' («) 

By 39 Car. 2. c. 3. s. 18., an estate ^* pur autre 

(9) Cro. Eliz. 431. (0 ^ Atk. 294. 

(r) Co. Litt. 374. b. 3 Atk. (i#) 2 Vera. 61. 
464, 5. {x) 4 Rejp. 32. «• See ante. 

(0 Co. Litt. 374. b. 
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vie/' which comes to the heir as special occupant^ is 
made assets by descent^ as in case of lands in fee 
simple^ and devisable by a will in writing, signed 
by the devisor, and three or more witnesses in his 
presence. A devise of such an estate is held to be 
within the statute of fraudulent devises, and void 
against specialty creditors, and the estate is liable 
to contribute according to its gross value, (y) 

Lands which descend in tail are not assets, for it 
must be a fee simple, (z) 

It is laid down as a generaf rule, that a reversion 
expectant on an estate tail is not assets ; for it is 
in the power of the teqant in tail, to bar it at his 
pleasure : (a) but when the reversion vests in pos- 
session in the heir, it is assets ; and he is charge- 
able in respect of it, with the payment of the bond. 
Thus,' where D. being seised in fee, on his mar- 
riaige, settled his estate on himself for life, remain- 
der to his first and other sops in 4ail, revermon to 
himself in fe^, and died, indebted by bond> leaving 
a son who devised the reversion to C, in fee, and 
^ft^rwards died without issue. Lord Hardwicke 
held, that the reversion, having come, into pos- 
session in C, the devisee, was assets to si^sfy the 
bond, the devise being fraudufent against the cre- 
ditor, by the statute, 3 W. and M. c. 14. i and he 
.thought thai an action of debt might be maintained 
against the heir and such devisee. If the son had 

(^) 3 Atk. 465. (a) 1 Roll. Abr. 269. (A) 

(2) 1 Roll. Abr. 26&. (B) pi. 2. 6 Rep. 42. Cartb. 129. 
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suffered a recovery, the creditor was without re- 
medy ; but if he had levied a fine only, it would 
have barred the estate tail and let in the rever- 
sion, which would be liable to the specialty debts 

of D. (b) 

In this case it appears that the bond was entered 
into by him who had been once seised in fee in 
possession, and afterwards created the limitations 
of the estate, and was the person who died last 
seised of the fee, and therefore the devisee of the 
heir, in claiming the reversion on the determina-^ 
tion of the particular limitations^ was bound to de- 
rive his title to it from the obligor. 

But in the case of Smith v. Parker, 2 Black. 
Rep. 1^0. the court of C. B. went a step further, 
and held, that where an intermediate tenant for 
life, remainder to his first and otheir sons in tail, 
being in possession of his estate for life, and having 
the reversionin fee in him, subject to intermediate 
estate for life, with contingent limitations to the 
first and other sons of each tenant for life, in tail, 
entered into a bond and died without issue, the re- 
version was assets in the heir, when it vested in him 
in possession to satisfy the bond. 

Serjeant Williams, in his note to the case of 
Jeffreson and Morton, 2 Saund, 7. n., seems to* 
consider this case of Smith v, Parker, of doubtful 
authority, and cites many cases which seem to jus-^ 
tify such an opinion. 

(6) 2 Atk. 206, 



^ 
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1 . D. — Legal possession ; by what writ conferred. 

The writ of " Liberate" is used for the pur- 
pose of giving legal possession of lands after in- 
quisition and valuation under an " Extent/* or 
'' Elegit." 



L E. — Actual possession ; by what writs conferred. 

The writ of ^^ Habere facias seisinam" is ap- 
plied to give actual seisin after recovery in a real 
action^ and 

'^ Habere feicias possessionem/' actual posses- 
sion^ in gectment. 



1. F. — £^ what writ Clergymen ore proceeded 

ag€dnst 

''The Levari facias de bonis ecclesiasticis" is 
applied to clergymen only, and the execution of 
church property in their possession. 



1. G. — In what case a party may be taken in 

execution without writ. 

In one case^ a party may be taken in execution, 
without the intervention of a writ, viz. where 
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« 

judgment is given against one in view of the courts 
or in Westminster hall^ he may immedifttely be 
taken^ sent for into courts and committed, (c) 

3. — ^In some cases^ by an election of one writ or 
party to execution^ recourse to any other, or a 
second recourse to the same, is precluded. 

Premising, that two different species of execu- 
tion cannot be executed {d) at once, on the same 
judgment, nor a second writ of the safue, or of a 
species different from its forerunner, 'ttU that has, 
by return, been proved insufficient, {e) it must al-* 
ways be remembered, that wherever ^^ Capias ad 
^atisfkciendum" is sued cmt, and the defendant 
taken under it, (/) no other writ can afterwards be 
had, unless the defendant die in execution; for 
this writ is of the highest nature, inasmuch as it 
deprives a man " of his liberty *till he makes the 
satisfaction awarded, {g) Bttt the plaintiff having 
sued one writ of execution, itiay, before that is 
execu^e^, abandon it, and i^e another of a differ- 
ent sort ; or he may have several writs of the 
same sort, running against the defendant or his 
goods at the same time, in different counties. (A) 

Where one writ has been put in force, no se- 

(c) 3 Salk. 160. against the property, proTided 

{d) 8 Mod. 302. * the execution againgt the per* 

(€) 3 Bac. Abr* Sxec. 717, son shall not haye taken effect. 

(/) For although he may Bob. 58. Forster v. Jackson. 

hare issued execution against (^) Yin. Ab. Exec. (Xt a) 

the person, a party is not pre* pi* 9. 

vsnted from issuing execution (K) Tidd^ 985. 
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eond can be sued ont^ unless the first be duly re- 
turned and filed, (i) 

The execution or seizing of lands by writ of 
'' Elegit/' is considered of so high a nature^ that 
after it^ the body of the defendant cannot be taken^ 
or any second writ of a different species sued 
out^ (k) if the smallest portion of land be seized^ 
and the writ returned executed and filed^ though 
the lands taken be altogether inadequate to the 
discharge of the debt (/) 

But if under this writ^ execution can only be 
had of goods^ becausfe there are no lands^ and such 
goods are insufl^ient to satisfy the debt^ '"^ nihil'* 
being returned as to the lands ; a " Ca. Sa/' or 
other writ may then be had after the '^ Elegit ;'* (m) 
for such '^ Elegit'* is in this case no more in effect 
than a ^' Fieri Facias/* (n) 

If the defendant has other lands not discovered 
at the time of the first ^' Elegit,** a second may be 
sued into the same, or another county, or a num*' 
ber may be sued at once into different counties, 
(without testatum writs being sued out,) and all 
or any of them executed, (q) But where several 
ai*e awarded, each of them should properly be for 
the whole debt, that they may agree with the judg- 

(t) Id. 1028. (m) Hob. 9 Gro* Jac. 339. 

(k) Cro. Jac. 338. Hob. 57, pi. 3. 1 Str. MS. % Ld. Baymd. 

8. 2 Ld. JRaymd. 1451. 1451. 

(0 Co.Dtt. 289. b. 4 Rep. (») Cro. Eiis. 160. Moor, 

66. Cro. Jac. 338. 6 Rep. 46. 545. pi. 724. 1 Str. 226. 

5 Rep. 87* (o) 2 Wins. Saund. 68. a. d. 
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ment; and if an "alias** or "tcfltatum" writ is 
awarded into the same^ or another county, on, 
failure of lands being found in the county to which 
an '^Elegit** was first awarded, a prior writ of 
''Elegit'* must be actually sued out and returned 
"nihil/* to warrant it. (p) 

Indeed it was long holden, that the bare entry 
of a prayer of an " Elegit*' upon the roll, was 
a bar to all other executions, (g) (However, it was 
even at that time holden, that if, after an award of 
an ''Elegit** on the roll, upon a judgment in C. B. 
the judgment was removed by error into K. B., and 
affirmed within the year, the plaintiff might have 
execution by "Capias" or "Pi. Fa.,** even though 
a writ of " Elegit** was sued out and returned by 
the sheriff, "served,** before the judgment was re- 
moved into K. B. ; because that court could not 
take notice of it.)(r) But on further consider- 
ation of the statute of Westminster 2nd., it was 
adjudged, that an award of an " Elegit** on the 
roll, should be no longer a bar to execution by 
"Ca. Sa/* or "Pi. Pa. ;** but only the slieriff's re- 
turn, that he had delivered land according to the 
exigence of the writ, (s) 

If the plaintiff sues out an "Elegit", after hav- 
ing been able to levy only part of his debt under 
a "Pi Fa.,** the "Elegit" must recite the "Pi. 



(p) Cro. Jac. 246. (r) 1 Roll. Abr. 905. pi. 2, 4. 

(g) 1 Roll. Ab. S04. (Y) (5) Hob. 57, 8, 

pl.l. 3 
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Pa./' and shew how much was levied on it ; and 
.so, where a part of the debt has been levied on 
goods only, under a former " Elegit/' (/) 

The plaintiff cannot sue out a second ^' Ca. Sa." 
against the same defendant, or retake him, after 
having once discharged him out of execution, al- 
though the security given by the defendant on his 
discharge^ should be set aside. («) 

And, with respect to parties, where the plaintiff 
consents to discharge one of several defendants 
taken on a joint '' Ca. Sa./' he cannot afterwards 
retake such defendant, or take any of the others ; (x) 
for the defendants may have satisfaction entered ap 
on the roll, (if) 

The execution, on a joint judgment, against two 
or more defendants, must, following the nature of 
the judgment, be joint also; and even where(4) 
two were bound in a bond jointly and severally, 
and the obligee brought several ^' praecipes'' on one 
original, and had several judgments, it was held 
that he might not have a ^'Fi. Fa." against one 
defendant, and a-^^Ca. Sa." against the other, but 
must have the same execution against both, (a) For^ 
(says the authority quoted J as this ought to be 
one satisfaction, '^ quoad Satisfactionem," so it 

(0 Hob. 58. (4) Hob. 59. Vin. Ab. Exec. 

(m) 4 Burr. 2482. 1 T. R. N. pi. 1. 

657. 2 East, 245. (a) Vin. Abr. Exec. (X a.) 

(x) 6 T.R. 525. Cro. Car. pi. 20. Godb. 208. pi. 296. 

75. Hob. 58. Forster v. Jackson. 

Cy) 6 T. R. 525. 2 
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ought to be for the manner also. However^ where 
the plaintiff brings several original writs on a, 
joint and several bond^ execution against one de- 
fendant does not bar any other species of execu- 
tioii against the co-defendant, (b) 

3. — But^ generally, where there are joint de* 
fendants and a joint judgment in personal actions^ 
the plaintiff^ taking care to sue out execution in 
their joint names^ that it may be warranted by the 
judgment^ (for the writ must strictly pursue the 
judgment on which it is groundedj the writs of 
''Pi. Fa/' or ''Ca. Sa/' may be executed^ and the 
whole damages levied on any one of them singly ; 
and as soon as the debt and damages are reco* 
vered, the other defendants are discharged, (e) 

Observe^ that where two or more conusors are 
bound in a recognizance^ jointly only^ and not 
jointly and severally^ the conusee cannot have ex- 
ecution against the lands of one or more of them 
without the rest^ but all ought equally to be 



(ft) Vin. Abr. Exec. N. pi. 
14. 

(c) 6 T. R. 5». ibe de- 
llBBdaiit, OH whom singly the 
whole damages are i^ leried^ 
in actions of ^^Tort/' can hare 
no contribution from his co- 
defendants ; for in those actions 
each defendant is liable "for the 
whole ; and it maj appear in- 
consistent with the principles 
of law^ to lighten, hyr any ap- 



portionment^thepenalties which 

a wrong doer may incur. But 

it seems^ that in actions against 

joint defendants, cm coniraetsy 

he on whom singly the whole 

damages haye been leyied, may 

in clear cases bring an action 

for ^' money paid," against his 

co-defendants or any of them, 

for their aliqnot proportions of 

the ezpence incurred ; or wbef# 

some of the co-drfendants. are 
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Gharg6cl> for all the lands are eqaally boand by 
the recognizance, (d) 

Soj where after judgment docquetted^ or recog* 
nizance entered into^ the defendantor conusor^ or 
their heirs^ have aliened all the lands bounds and 
the plaintiff or conusee come upon the terretenants^ 
all the terretenants must be joined in the execu-> 
tion> or, if one be dead, his heir; for the land 
being charged generally, it would not be fair that 
one purchaser should suffer more than another, (e) 

Where, after judgment or recognizance, the 
defendant or conusor, or their heirs, have aliened 
only a part of the lands, the plaintiff or conuseef 
may proceed against the defendant, conusor, or 
their heirs, alone, (/) (for they being the actual 
debtors and persons originally bound, it is not un- 
reasonable that they should be charged alone) or 
against the defendant, conusor, or their heirs, joindy 
with the terretenants ; for the land was subject to 
the charge, into whose hands soever it passed r 
but if any, all t;he terretenants must be joined, for 
the reasons before stated, and cannot in any case 
be proceeded against, unless the defendant, conu- 
sor, or their heirs, be charged likewise. Even 
where all the lands bound have been aliened since 
the judgment or recognizance, and defendant or 

insoWent, obtain relief against 8 T. R. 186. 5 T. R. 556. 

the others to a larger amount, Bro. Exec. 10. 

in equity. 2 Bo9. and Pull. (d) 3 Rep. 13. 

368. This case was an action ' (e) Ibid, 

against one of several sureties. (/) 3 Rep. 14. 



J 
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conusor are dead^ the terretenants alone cannot 
be charged until the heir be summoned/ or it be 
returned that there is ilo heir^ or that the heir has' 
not any lands to be charged; for the heir may have, 
a release to plead^ or other matter to bar the exe- 
cution. (^) ^ 

if A.^ B.^ and C.^ bind themselves jointly and 
severally in a statute or recognizance^ the conusee 
m&y have execution against one singly^ or against 
all of them together^ but not against two only ; for 
the execution must pursue the statute or recogni- 
zance^ which is joint or several ; but execution 
against two is neither one nor the other, (h) 

4. — Subject to the rules here laid down, the 
party suing execution may, in all actions where 
money only is recovered as a debt or damages, have 
at his election a '' Ca. Sa.," '' Elegit," or " Pi. 
Pa.,*' against the party chargeable ; and regularly 
the execution ought to be granted by the same court 
where the judgment was given, (t) If a record 
comes into the King's Bench by writ of error, and 
tiie judgment be affirmed, execution may be sued 
there, (ib) So if it come into the Common Pleas 
upon a writ of false judgment, execution may be 
sued in C. P. (/) Yet, if judgment in Ireland be 
affirmed in K. B. here, and costs here, there shall 



C^) 2 WiQs. Saiuid. 72. p. (k) 1 ReU. 884. l. 35. 1 

(A) 2 Rel. Abr. 468. See Lev. 134. 

aute. (/) Roll. ibid, 
(f) Com. Dig. Esec. (1. 1.) 

N 
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not be execution out of K. B. here directed to 
the sheriff in Ireland^ but there shall be a writ re* 
citing the whole proceeding here^ directed to the 
judges of K. B. in Ireland^ commanding them to 
issu^ execution, (m) 

As the execution on a judgment in an inforior 
courts (for instance the great sessions Sh Walfes) 
sliould be executed within the limits of the jurisdic* 
tion of that courts a jadgment ctanot be moved 
frcim such inferior court by ^^ certiwari/' or '^mit- 
timusj" into the King's Bench^ for the purpose of 
suing execution thence^ when the defendant's body 
or effects are still within the jurisdiction o( the in-- 
ferior court ; (n) for that the sapertor court should 
be made an instrument to serve the, inferior cowl 
by this way^ as it were by a windlass> is aot lawful^ 
says the old report, (o) 

However^ it seems the plaintiff might brinog in 
the superior court an action of debt on the juc^f^ 
ment^ and so have execution there ; or removing 
the record thither by writ of error^ gain a right to 
execution there^ on affirmance Of the judgment ;(^) 
and in all cases where final judgment iMis been pb*' 
tained on any suit in an inferior court of record^ 
it is allowable for any of the courts at Westminster, 
upon affidavit made and filed of Slich judgmeiit 



(m) 1 Salk. 321 . execution. iLil. P. R.9$2, »S 

(n) Except in cases of abso-^ (o) Hut, 117. 1 Ler. |M. 

lute necessity; as wh^re the (p) Sid. 213. Yin. <Abiw 

inferior court refuses to award Exec. L« ll« 
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being obtained^ and of diligent search and inquiry 
having been made after the person of the defend-^ 
ant, or his effeds^ and of execution having issued 
f^ainst such person or efl&cts^ and that they are 
not to be found trithin the jurisdiction of the infe- 
rior courts to cause the record of rach judgment 
ti^ be removed into th6 superior courts and to issue 
writs of execution' thereupon against the defend- 
ant's person or effects^ in the stme manner as 
liftoii jvAgtheals obkihid in Afi courts at West- 
litiiister. (9) By S3 Geo. 3. c. 68/i. i;33Jthisprovi^ 
sion is extended to tiie court's iti Wales and the 
counties pa&tine ; but from these courts a trans* 
ct4pt is to ire rmio^ed^ and not the record itself^ 
0nd the latter hd extends to all judgtnents for the 
defeodtttit as well as the plaintiff. The statutes 
extehd liy enpiitable 'tonstraotiim to a prisoner in 
ftctutd custody^ aofid the record may be removed to 
dial*g«'ttim!(r) 

^•^^ Whdre a p^rty is already in custody^ he may 
be fuithefr detained by a second plaintiff who has 
obtained judgment against him^ on the regular 
steps^ being teken to charge him in execution ; but 
not otherwise^ (5) though he was a prisoner for 
want of bail on '' Capias ad Respondendum/' at 
the «aif of plaintiff in the same action . (t) 

If a defendant be taken upon a " Capias tJtla^ 

<f) 19 Geo. 3. c. 70, s* (s) Com. Dig. Exe«. C. 11. 
4. tee post. 

(r) 1 H. BL 63?, 3. (0 1 RoU. Abr. 894^ 

N 8 ' 
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gaUim/' or ''pro fine/' he shall be in exeeution 
for the party if the party will ; for though the de* 
fendant is in exiecution for the king^ under the 
" Cap. Utl." or " pro fine/' yet it is in conse- 
quence of the party's {)rocess ; (») but if a '' Ca- 
pias does not lie for the party in the action^ or the 
defendant is taken by the '' Capias pro fine/' or- 
'' Cap. Utl./' after the year he shall not be in exe- 
cution for the party without prayer. («) 

Or^ if defendant taken on a '' Ca. Sa/' be brbught 
into, court by the sherifi^^ he shall not be committed 
in execution if the* plaintiff^ does not pray it. (y) . 

6. — In some, cases execution cannot be taken out 
without leave of the court ; as on a writ of error- 
*' coram nobis/' or^ where there is a verdict for 
the plaintiff against one of several underwriters^ . 
and the . rest have entered into the consolidation 
rule^ and agreed to be bound by it. So^ where in 
ejectment the landlord is admitted to defend on the 
tenant's non appeajrance^ and judgment is there- 
upon signed against the casual ejector^ with a stay 
of execution till further order^ the lessor of the 
plaintiff must apply to the court for leave to take • 
out execution. («) 

It is now decided^ that where a verdict is taken . 
'' pro form&" for a certain sum^ subject to the 
award of an arbitrator, the plaintiff may take out 



(ti) Com. Dig. Exec. C. 11. Qf) Com. Dig. Exec. C. 11. 
(«) 5 Rep. 88. («) Tidd, 981. 
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execution for the sum afterwards awarded^ without 
first applying for leave, (a) The arbitrator in such 
case cannot award a ^eater sum than that for 
which the verdict was taken ; and if he do^ the 
plaintiff cannot take out execution for the whole 
sum awarded. (6) 

A plaintiff may sue out execution by a different 
attorney from the attorney in the cause^ without 
obtaining an order of court for changing the at- 
torney, (c) 

. (a) 1 East, 401. (c) 3 Bos. and Pul. 557. 

<6) Tidd, 982. 
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CHAPTEH IV. 

1. Of the form, teste, and day of return of writs of ex^ 
ecution. 

% To what time they have relation, so as to render nnai^iiiU 
fng any alienation of property, by the party to be effected* 

3- The prerogatiFe relation of the kiog'i writ3t 

1. — XHE form of judicial writs, strictly pur- 
suing the judgTTient on which they are grounded, (a) 
must be according to the approved precedents in 
those cases ; and, therefore, where, on a writ of 
^' Elegit,^' which was ^^ Ideo tibi praccipimusi 
quod bona et catalla defendentis quae habuit die 
^udicii prffidicti redditi deliberari facias/' omit- 
ting '^ et medietatem terrarum et tenementoru&i 
praedictorum,^' the sheriff took the lands and 
goods, and delivered the moiety of the lands ; the 
court, on motion, refused to amend the writ after 
execution, and held that the party must take out a 
new/^ Elegit;" the inquisition herein being withr 
out warrant, and the sheriff having no authority 
by this writ to seize the lands, (b) 

But, it seems, a judicial writ may, m some in? 
stances, be amended by the roll, on leaye from tl^e 
pourt. (c) 

(a) Tidd, 985. (c) 8 Rep, 167. 

(b) % Bac. Abr. E^iec^ o. 
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The most usual forms of these writs will be 
jjiyen at the end of the volume. 

Every writ of execution^ in case of a common 
person^ must bear teste in term-time ; (<0 for^ be* 
ing the process of that court in which judgment 
is given^ they have no authority for awarding it at 
any other time : but original writs issuing out of 
Chancery may bear teste at any time^ because that 
court is always open. 

When judgment is entered up in vacation^ it 
relates in point of form to the first day of the pre* 
ceding term^ and execution may be sued out on it 
by a writ tested as of the preceding term : for the 
plaintiff^ having run through the whole course of 
a judicial proceedings and his cause being ripe for 
execution^ it would be unreasonable to oblige him 
to wait till the ensuing term^ by which he might 
be disappointed of the effect of his judgment. 

However^ though the execution sued in vaca* 
tion may bear teste as of the preceding term^ and 
has the same relation back^ as the judgment^ yet 
the party suing it out must take care that it be 
not executed till after judgment duly signed, (e) 

The writs should be made returnable in term- 
time, on a day certain, by bill ; on a general re- 
turn day, by original. It was formerly necessary 
that there should be fifteen days between the teste 



(£0 « Bac. Abr. Exec. (e) 7 T. R. 20. 
709. C 
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and return of the ''Ca. Sa." and " Pi. Fa/' by 
original ; but^ as that was found inconvenient^ it 
was enacted^ by 13 Car. 2. c. 2. s. 6., that, in all 
actions of debt, and other personal actions, and 
also in all actions of ejectment depending by ori- 
ginal writ in the Court of K. B. or C. P., after 
any judgment obtained therein, there need not 
be fifteen days between the teste and return of any 
writ of " Ca. Sa." or '' Pi. Pa/'— nor shall the 
want thereof be assigned for error. 

This statute, however, does not extend to any 
writ of '' Ca, Sa." whereon a writ of '' Exigent," 
after judgment, is to be awarded; nor to. any 
'' Ca. Sa."^>qfgainst the defendant, in' order to 
render his bail liable; and, for the purpose of 
charging the bail, there . ought to be fifteen days 
between the teste and return of the writ, by 
original ; and eight, by bill. (/) 

If the writs be tested, or made returnable out 
of term,— or, in an action by bill, made returnable 
on a general return day,— they are void, or- at 
least erroneous, and may be quashed, or set aside 
on motion, together with - the proceedings that 
have been had under them» But a '' Ca. Sa." 
against their principal, returnable out of term, 
is not void as far as the bail are affected by* it, 
though it may be set aside by the principal, on 
motion for irregularity, {g) And if a writ of exe- 

fj) Tidd, 986. 1027. fe) 2 Burr. 1188. 
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cution bear teste out of term^ the sheriff is justifi- 
able in executing it; for he is not to judge of the 
validity of the process, provided the court out of 
ivhich it issues has jurisdiction of the matter. (A) 

But, though he is justifiable in executing such 
process ; yet, if he lets a person escape whom he 
arrested under it, no action lies against him ; for 
the writ was erroneous. (0 

As those judicial writs, which are executed by 
the sole authority of the sheriff, need not be re- 
turned, and are> at least, good, when duly ex- 
.ecuted, though never returned, (k) it has been 
held that a " Ca. Sa." may be returnable the next 
term but one after the teste; for, in this case, the 
intervening term makes no discontinuance, it not 
being necessary, as op a '^ Capias'' in mesne pro* 
cess, that the defendant should have a day in 
court ; for his cause is at an end, and he must be 
in prison whether the writ be returned or not :— ^ 
whereas, on a '' Capias" in mesne process, he 
might be greatly aggrieved by imprisonment in 
the mean time. 

So, if " nulla bona" be returned to a '' Pi. Pa./* 
a '' testatum Pi. Pa." may issue, the day follow- 
ing, to another sheriff ; for though, on mesne, pro- 
cess, there can be no ^^ testatum" till the '^ quarto 



{K) 2 Salk. 700. {k) See the reason post. 

(0 Ibid. 2 Ld. Baymd. 775. 
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die post ;'' yet it is otherwise with writs of exe^ 
cution; for^ in these^ the party has no day in 
court. (/) 

Writs of '' Ca. Sa.*' and '' Pi. Pa." mast be 
signed as well as sealed^ and may be amended by 
adding or altering the teste or return, (m)' In the 
Common Pleas^ all executions are required to be 
signed by the prothonotary^ and must be signed 
before they are sealed, (n) 

2. — In point of form, writs of execution against 
goods and chattels have relation back^ as to af* 
fecting goods and chattels^ to the time of their 
teste, which, as we have seen above, may be im- 
mediately after judgment signed ; and, formerly, 
goods and chattels were bound by the award of 
execution, though afterwards sold '^ bonfi fide ;**(o) 
but as this relation back was often, in the case 
of bonft-fide purchasers, attended with obvious in- 
justice, it is enacted, by the 29th of Charles 2d. 
c. 3. s. 16. that no '' Fi. Fa." or other writ, shall 
bind the property of goods, but from the time such 
writ shall be delivered to the sheriff to be exe* 
cuted, who^ on his receipt of it^ shall endorse the 
day of tis receiving tJie same ; that is, that, if, 
after the tirrit is so delivered, the defendant make 



(0 2 Salk. 700. 2 Jon. (n) Id. 986. 
wo. (o) Cro. El. 174. Cro.Gar. 

(m) Tidd, 986. 1037. 149. 
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an assignment of his gopds^ (except in market 
overt) the sheriff may any where take them in ex- 
ecution, (p) So that^ if the defendant sell his 
goods to a bond, fide purchaser before the delivery 
of the writ, or they be resold (before such delivery) 
by a fraudulent purchaser to a bonft fide pur-* 
chaser, they cannot be taken in execution ; (9) but, 
if sold by the defendant after delivery, or frau- 
dulently before, they are liable in the hand of the 
vendees. 

•However, if A., indebted to B* and *C., after be- 
ing sued to judgment by B., go to C, and volunta- 
rily give him a warrant of attorney to confess 
judgment, on which judgment is immediately en- 
tered up, and a writ delivered on it, before B.'s 
writ, such preference is not unlawful or fraudu- 
lent ; (r) and by 29 Car. 2. goods bought at a sale 
under an execution, are safe in the purdiaser's 
hands ; though, as to any other party, they were 
bound by the prior delivery of another writ, under 
which the sheriff ought to have taken them : and 
this^ for furthering the ends of justice, which 
would be frustrated, should purchases ma4e under 
executions be invalidated. (5) 

But if a writ of execution be delwered to the 
she^i^, and the d^efipndant become bankrupt before 

(p) 2 Eq. Cas. Abr. 3S1. (r) 5 T. R. M6. 
I Ld. Rayrod. 252. (0 I T. R. 729- 

^q) Godb. 161. t 
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it is executed, the execution is superseded ; for the 
property^ as against bankrupt-assignees^ is not al- 
tered by the delivery, but by the execution of the 
writ, and ceased to be in the defendant, from the 
time of the act of bankruptcy committed ; (/) (if the 
sheriff, after notice, wiU proceed to execution, he 
is not a trespasser, though he would be liable in 
trover :) (u) But where the king's writ is contend- 
ing for priority, the assignee's property, in the 
bankrupt's effects, does not relate, as usual, to the 
act of bankruptcy, but only to the actual assign- 
ment ; (jk) for the king is not named in the statutes 
relating to bankrupts. 

The statute of ^th Charles the 2nd. c. 3. s. 16. 
being made in favour of purchasers, does not alter 
the old law as between the parties to execution ; 
therefore, if the execution be tested as in the defend- 
ant's lifetime, it may be taken out, (^) and exe- 
cuted after his death. («) And it has been holden, 
4;hat if the plaintiff die after a '' Fi. Pa." sued out^ 
it may be executed notwithstanding, and plaintiff's 
executor or administrator shall have the money, (a) 
If the plaintiff have appointed no executor, or 
administration be not committed, the money must 
be brought into court. (V) 

(0 1 lA. Raymd. 259. («) GUb. Exec. 15, 16. Cro. 

(fi) 1 T. R. 475. Eliz. 181. 

(x) 4 T. R. 402. . (a) 1 Salk. 3». 

(^) 1 Ld. Raymd. t^li. (ft) Noy. 73. 2 Ld. Rajmd* 

Com. Rep. 117. Bonb. 271* 1073. 
13 Mod. 5. 2 Ld. Raymd. 850. % 
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As to land, the judgment having relation, in 
point of form, (unlegs any thing appear on the re- 
cord, shewing that it cannot have that relation,) (c) 
to the first day of the term whereof it is entered, (d) 
or of the preceding term,,when entered in vacation, — 
and execution relating to the judgment, — ^the exe- 
cution affects whatever freehold lands the defend- 
ant, or any person in trust for him, (e) were seized 
of at or after the time to which the judgment re- 
lates ; and where there is a term attendant on the 
inheritance, the judgment being a lien on the 
inheritance, the execution consequently affects 
the term in like manner : (f) But, in general, 
leasehold property is only bound, as against the 
defendant, by the suing out, (g) and, as against pur- 
chasers^ by the delivery of the writ of execution 
to the sheriff, (h) 

The writ of execution affects freehold lands as* 
against purchasers, by relation only to the time 
of signing judgment, or the enrolment of a re-^ 
cognizance, and not to the first day of the term in 
which it was entered; (t) and it is now (iti conse- 
quence of the statute 4 and 5 W. and M. c. 20^ 

(c) 3 Burr. 1596. (e) 29 Car. 2. c. 3. s. 10. 

(d) 3 Salk. 212. 1 Wils. 39, (/) 2 Vera. 625. 

7 T. R. 21. In actions by on- (g) Godb. 161. 8 Rep. 17K 

ginal, the judgment seems to (A) 3 Atk.739. 1 Ves. 195. 

relate to the essoin day; in Sugd. V.and P.306; 310^ 450. 

actions by bill, to the first day (t) 29 Car. 2. c. 3. s. 14, 

in fall term. 2 Wms. Sannd, 15. 
148. f. 
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B. 3 and 3. made perpetual by 7 and 8 W. 3. c. 86. 
8. 3.) become necessary that the judgment should 
be docquetted according to the directions of that 
statute^ in order to affect the land as against pur^ 
chasers and mortgagees ; and of course the writ of 
execution affects the lands only from the time of 
such docquetting; for, in consequence of this doc« 
quetting, purchasers may very readily ascertain 
whether or no the knds are charged by a judg^ 
m^nt^and cannot now be aggrieved by purchasing 
in ignorance of such charge, as they might have 
been befcyre the statutes enacted in their favor. 

If thejudgttaent be not docquetted, (i^) or if there 
be a false docquet, ( / ) though a right j udgmen t, tk^ 
purdiasers or mortgagees will be safe from Ae 
execution; and the party grieved must tak€ his 
remedy against the attorney or officer, for not 
docqu^ttifig truly, (m) 

Still, we mufit recoHett, that these statutes are 
confined to purchasers, and do not apply as between 
the parties to the isuit : therefore, if defendant die 
in vacation, judgment may still be entered aftw hk 
dettth, itid execif tioa sued therecm, as of the pre- 
ceding term ; and it will be a good judgment and 
execution at common law, as of that term ; (n) but 
then the roll ought to be brought in and filed be- 
foi^e (he ess6in day of the subsequent term : (p) and 

(A) 1 Str. 6^d. (it) 1881k. dr. 3Siitlk.ll6. 

(0 Tidd, 921. iijd.ka^i:n6. rT«R.^. 

(m) Tidd, 931. <o) 1 Stik. 87. 
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it seems that if ji^gment be signed in term time^ 
and in the subsequent vacation the defendant sell 
land^ and before the essoin day of the next term 
the plaintiff enter his judgment^ it shall affect the 
lands by executioR^ in the hands of the purchaser, (p) 
Sed quasre^— if the judgment be notdocquetted at 
the time of the sale. 

In actions of debt against the heir on the bond 
of his ancestor^ the execution relates^ as between 
the parties to the action^ (for if the heir alienes be- 
fcnre judgment^ the land is protected in the hands 
of a bona fide purchaser^ by the statute 3 and 4 
W. and M. c. 14. s. h, 6.) to the time of original 
purchased^ (g) or bill filed ;(r) because the action 
^VBs brought ai^inst the heir in respect of the land 
descended; (but the execution on a judgment 
against the ancestor^ relates only to the lands which 
the ancestor had at the time of the judgment doe- 
quettcfd^ becauite the action against Mm was brought 
in respect of the person and not of the land;)(«> 
Hence^ it hath been adjudged^ that if there are 
two creditors^ viz. A. and B. of i. S.^ whose lieir 
is bounds and has lands by desccfnt^ and A.^ in an 
action against the heir^ has judgment by de&ult ; 
and thereupon an " Elegit*' issues^ generally, 
against all the lands of the heir, and a moiety 
thereof is delivered to A. ; and c^erwards, B. ob- 

(p) 6 Mod. 191. Sugd- V- (r) Carth. «45. 
«ad P. 448, 9. (9) Co. Litt. 102. a 

(9) Co. Litt. lOd. b; 
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tains a special judgment against the assets con- 
fessed by the heir, though B/s judgment be sub- 
sequent to A/s; yet, it appearing that B.'s bill or 
original was filed before A/s, the judgment and 
execution must have relation to such prior filing, 
and therefore B. shall be first satisfied, {t) 

Also, in the foregoing case, it seems that though- 
A/s judgment had been on an original actually 
filed before B/s ; yet B. must have been preferred, 
because A/s judgment was general against the heir, 
and the execution a general and common execution,- 
by '^ Elegit," which relates only,, as we have seen, 
to the time of judgment signed, at furthest ; while 
B/s judgment b^ing special against the assets de- 
scended, his execution was special also, and relat- 
ed to the time of his bill or original filed. (») 

In Middlesex and Yorkshire it is required, by- 
statute, (x) that judgments and recognizances should 
be registered; and, in those counties, lands are 
not charged by a judgment or recognizance, as. 
against purchasers, until the time of such registry. 
Execution, therefore, in those counties, only re- 
lates to, and affects lands from, the time of regis- 
tering the judgment or recognizance. 

3. — It is ft rule, that an extent for the king- 
cannot be antedated, but must bear teste the day - 
it issues, though that be out of term ; for it issues* 

(0 Garth. 245. Gree v. Oli- («) 5 Ann. c. 1 8. s. 4. 6 Ann. 

ter. c. 35. s. 19. 7 Ann. c. 20. s. ~ 

(ii) Garth. 181, 246. 18. 8 Geo. 20. c. b. s. 1, 18. 
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out of tbe equity side of the exchequer i/vhich if 
always open.(;y) 

Immediate extents for the king take place 
among themselves^ according to their teste^ («) and 
shall be preferred to extents in aid. (a) Debts due 
to the king's debtor are not bound by the teste of 
the extent^ but only from the caption of the inqui* 
8ition.(&) 

However, the maxim, '' nullum tempus occurrit 
regi/' applies in its fullest force to the king's exe- 
cutions^ wherever they may be contending for pri- 
oritj with the execution of a subject* 

This branch of the subject before us deserves 
the most serious consideration ; the king's prece- 
dency in execution therefore shall be shewn under 
two heads ; first, as it relates to lands ; secondly^ 
as to goods. 

3. A. — All lands and tenements held by the king's 
accomptants, receivers general of counties, and 
othei^ persons filling the offices enumerated in 13 
JBliz. c. 4., (c) are liable to, and charged with, the 



(y) 2 Stn 749. 
(«) Parker, 281. 
(a) Ibid- 
em) Bunb. 365. 
(c) These offices are, trea* 
surer or receiver of the courts 
of ezehequer) wards and liTe- 
Ties, or Duchy of Lancaster, 
treasurer of the chamber, cof- 
ferer of the household, war 



treasurer, treasurer of garri- 
soned fort, town, or castle, 
treasurer of the navy or admi- 
ralty; treasurer, under trea* 
surer, or other accountable 
person of the mint ; receivers 
of sums of money, imprest or 
otherwise, or for the use of the 
ktng^ or for fortifications, b^ild* 
ings, or works ; or for any other 



o 



196 



Ejcecutions. 



ICUAP. IV. 



kind's debt^ from the nometit their possessors en- 
tered into the office catising sdcfa liability; 
though thty may not haVe become actually in- 
debted, till long after their etiteribg into the 
office, ((f) 

AH lAnds and tienem^tits held by persons indebtedf 
to the king by bond or record, are liable to and 
charged with the king's debt, from the time it was 
contract^, (e) 

The king*s execution, therefore, against parties 
filling the offices above specified, and against those 
indebted to him by bond or record, (j) relates to 
the time when those offices or debts were entered 



king but such as were bonft 
fide due to his debtor or ac- 
countant. See Hob. 258. And 
when bonds for the perform- 
ance of covenants are assign- 
ed, a " Sci. Fa." must issue 
as the first process. (2 Leon. 
55,77. Owen, 46.) 

(/) For bond debts due to 
the king (33 H. 8. c. 39.) and 
debts contracted, whether by 
bond or otherwise, by petsdns 
filling the offices aboTe spe- 
cified, are (by 13 Eliz. c. 4.) 
to haTe to all intents and piir- 
pofies the same effect as a sta- 
tute^siaple, which binds the 
lands frbih the tifivd it Is «ii« 
tered tcfto. 



proTisions to be. used in the of- 
fices of the ordnance, armory, 
wardrobe, tents and payi lions, 
or revels, customer, collector, 
farmer of customs, subsidies, 
imports, or other duties in any 
port, colteetor of the • tenths, 
subsidies of fifteenths, receivers 
general of counties^ clerks of 
the hamper, and (by c. 7.) un- 
der collector of tenths. 

{d) 10 Rep. 55. 

(e) 8 Rep. 171. 2 Roll. 
Abr. 156, 7. The king's ex- 
ecution, on a bond assigned to 
bim, relates only to the date 
of the assignment, (Lit. 124, 
5. SaTill. 11. Lane, 65. Exe- 
cutor). By 7 Jac. c. 15. no 
debts shall be assigned to the 
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into ; and all lands held by the debtors at that time, 
or afterwards, are liable to such execution, into 
whose hands soever they may have come ; for the 
king's debt is in the nature of an original charge 
On the land itself, and therefore miist subject every 
One that claims under it : (g) but if the lands were 
aliened in the whole or part, before the office or 
debt entered into, the alienee in such case claims 
t)ribr to the charge, and the land is not subject 
to it (A) 

(it must here be observed, that (Chattels i*eal, as 
terms for years, are only bound, as against pur-- 
chasers^ from the actual commencenient of the 

» 

king's process ; and therefore if parties filling any 
of the offices above specified, or indebted to the 
king by boiid or record, alienei chattels real after 
entering into such office or debts, and before the 
Commencement of the king's process^ the chat- 



{g) Whether, it the trttstee 
of lands of' the king's debtoi* 
(by bond, record, &c«) or ae- 
comptant, joins in the conyej- 
ance. to a purchaser who has 
not notice of the debt, the 
lands will be chargeable in the 
purchaser's hands, is a point 
on which the opinions of emi^ 
nent lawyers still continue to 
differ; it was decided that 
ihej were liable, in a case 
which lately arose on the sale 



of the estates of CoL Moni- 
tressor. (Prom an opinion 
of Mr. Butler's) I Wight^ 
34. 

(A) Lands found by inqui* 
sitian to have been purchased 
in the names of other men, or 
to secret uses, by persons fill-< 
ing the offices aboYe specified, 
are liable in the same manner 
as other lands. (13 Eliz. c* 4^ 
8. 5.) 
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tels are safe in the hands of bon& fide purchas- 
ers, (t) 

So, if actually delivered in execution at the suit 
of a subject, before the commencement of the king^s 
process; for the property is altered, and a charge 
upon the chattels fails by such alteration.) 

Though the king's simple contract debt, like his 
other debts, binds the land as against the debtor, 
from the time it was entered into ; yet the king's 
process for such his simple contract debt, will not 
affect such lands in the hands of one who purchased 
them bon& fide before an extent issued, without 
notice of the crown debt, (k) unless the debtor by 
simply contract were one of those specified in 13 
Eliz. c. 4. 

We have seen, that (with the exception of chat- 
tels real) the king's execution against his debtor by 
record, bond, or office, relates back for lands, as 
against such debtor^ and even bona fide purchasers, 
to the time of the debt or office entered into ; but 
with respect to judgments recovered by subjects 
against the king's debtors, the king's execution 
shair not supersede or over-reach the subject's exe- 
cution^ unless the king's process is commenced 



(0 S Rep. 171. 2 RoU. that a term of years would aot 

Abr. 156, 7. protect a purchaser against 

(k) Rex V. Smith. Exche- crown debts^ although he pur- 
suer sittings at Serjeants' Inn, chased bon^ fide, and without 
after Easter term, 50 Geo. 3. notice. See Sugden'i V. and 
1 Wight, 34. where it was held P. 350. 
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before judgment given in favour of the sub- 
ject. (/) 

A debt of record implies a previous process, or 
precaution equivalent to process ; and the Hing's 
debt, like the subjects, if prior on record, binds the 
debtor's lands into whose hands soever they come,(m) 
even by execution. 

It seems too, that the king's debt of record has 
a relation back, and binds the lands of the debtor 
from the time that he biecame indebted ; so that 
although the kind's record did not exist, or even 
th^ process which might have )ed to it, commence 
till ajler a judgment recx)vered by the subject; yet 
if the debt on the king's record existed before judg- 
ment given for the subject, the king's execution 
shall supersede the subject's, if sued out at any 
time before actual delivery of property to the sub- 
ject on his execution, (n) And if the subject, hav- 
ing a record prior in date to the king's, lie by, and 
forbear to sue execution on it against the king's 
debtor, the king may come in; and lands taken 
under his extent shall not be evicted by the sub- 
ject's prior record, quod nota. — Himgate and Hall, 
3 Leon. 239. 4 I^ane, 10. 

But where the king's debt is not on record, he 
shall not now (as he might before the 3S H. 8. 
c. 39.) '^ be preferred and first have execution," 
either by granting his debtor a protection against 

(0 S3 Hen. 8. c. 39. Saun^d. 70. e. 

im) Tidd, 1018. 2 Wms. (n) 2 Wms, Saund. 70. e. 
1 
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& subject's execution^ (o) or by snatching from a 
subject, after it is vested by delivery y the effect of 
the subject's es^ecutjon^ unless the croi^n process 
be commenced before judgment given for the 
subject. 

However, ^ven at this day^ if the king's process 
for any debt whatever, issue at any time before the 
f^tual delivery of property in execution to a sub? 
ject> the king's execution shall be first satisfied ; (p) 
so that nothing less than e4ecu(;iQn finally exeputed 



(o) Co. Ifitt. 131. b. Godb, 
J90. Reg. Brev. 281. 

(p) Thus an extent for a pe- 
nalty teooTered hj the king 
under a penal statute, has been 
preferred to a subject's execu- 
tion commenced, but not final- 
ly executed ; the extent for the 
penalty recovered haying is- 
fued before the actual sale of 
the defendant's good^ «hder 
the subject's '^ fl ]Fa." (\ 
E^st, 3^8.) 

The construction of the 
clause ill the statute 33 H. 8. 
c. 39. as it may be collected 
from' that statute, at large, and 
from the law prior to it, seems 
^o be this — ^^ Xf the king's pro- 
cess issue beforp (he actual de* 
Irper^ of property in exept^ion 
\p a subject, the kind's execu? 



tion shall be first satisfied : but 
if the king's process issue be» 
fore judgment given for a sub-? 
ject, the king shall be first sa-t 
tisQed, even though his debiy 
or^s propertif has actually/ been 
delivered in execution to th^ 
subject, ^^ 

The restriction imposed con- 
Bists in confining this latter ex- 
lensiFe prerogatWe to tho^ 
cases only where tbe king'i 
process issues before judgment 
giyen for the subject ; whereas 
formerly, it w'as exercised ii^ 
all cases. Much, however, 
may be advanced in support of 
a very di^erent construction 
of the statute , though, sinc^ 
the decision in Rex Vn YfelUj^ 
the law stands as abpye, 
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shall bar the e£pect of the king's proeipas. $e^ Re^ 
V. Wells and AUnutt^ in a note to 16 East, 379. 

3. B, — As against goods or personal property, 
the king's execution only relates to and has prece^ 
dency from the teste of his writ, (q) Therefore, if 
the king's writ be . tested, before the property in 
his debtor's goods has been actually altered ; that 
is, taken from the debtor and transferred to ano^ 
ther, the king's executien shall be preferi'ed to the 
subject's, or to the subject's inchoate right ; but if 
the king's writ be tested after his debtor's personal 
property has, bona fide by execution or sale, been 
transferred to another, that property cannot be 
taken on an extent, (r) 

Thus, if the king's debtor sell a l^se bonfi. fide 
' before the king's process commences, the king is 
bound by the sale, ($) 

The property in goods is bound as between sufa-» 
jectand subject, by the delivery to the srheriff of a 
writ of execution against them ; (t) but the king 
not being named in the 29th Gar. S. c. 3. s. 16., the 
property in them is not altered as against him^ 
until they have been actually sold or delivered to a 
third party. 

If, therefore, the king's process be tested, pos- 
terior to a judgment recovered by the subject^ and 

(q) The statute 29 Car. 2. king. 
(by which writs of execution (r) 4 T. R. 411. 
bind goods, not from the teste, (s) 8 Rep. 171, 

bnt from the deliyery to the (0 ^^ Car. % 

«heri0) does not extend to th? 
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writ of execution against goods thereon delivered 
to the sheriflf ; but before it is finally executed, the 
king shall be preferred, (u) 

By the various statutes relating to bankrupts, the 
property in a bankrupt's goods is altered, and be- 
comes Tested in his assignee, not from the time of 
their appointment, but, by relation, from the time 
that the act of bankruptcy was committed. How- 
ever, we must observe, that as the king is not 
named in these statutes, so neither is his preroga- 
tive affetted by this fictitious relation in the as- 
signees. Wherefore, the bankrupt's goods are 
liable to the king^s execution after an act of bank- 
ruptcy, if the king's process be commenced at any 
time before an actual assignment of them, (x) 

In a distress for rent, the property in the goods 
taken cannot be said to be out of the party dis- 
trained on, till the actual sale of th'e goods at the 
Expiration of the five days. An extent therefore 
against the king's debtor, tested, after a distress 
taken for rent, notice given to the tenant, and ap- 
praisetnent made, but be/bre sale of the goods dis- 
trained, shall prevail against the distress. (^) 

Though under the king's extent, debts due to 
the king's debtor may be taken in execution,- and 
if not forthwith discharged, the effects of the person 
so indebted; yet this must be understood of debts 
actually ^\ie and payable to such debtor, at the 

(u) 16 East, 270. (^) Bunb. 42, 3. 269. Par, 

(a?) 4T.R. 411. ker, 112. 
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time the king's writ is issued^ and not merely '^ de- 
bita in praesenti solvenda in future;" for the king's 
writ has no.t power by relation to render a person 
liable to the consequences of a debt, before the time 
originally agreed on by him for his becopiipg liable 
jto such consequences. 

Hence, execution at the syit of the crown can 
affect neither the kipg's debtor, nor a debtor of 
the king's debtor for their acceptance on a bill of 
exchange before tbie day on which the bill is made 
payable, (z) Nor can the obligor qf a bond made 
to the king's debtor be affected by execution at 
the suit of the cro^vn, till the day on which the 
sum secured by the bond is made payable; (a) 
though it should seem, the king seizing such bond 
presently into his own hands, may wait till the day 
appointed in it for payment, and then proceed tq 
levy the debt agaipst the obligor. 

Wherever an extent might have issued against 
a party in his lifetime, a writ of '^ diem clausit ex- 
tremum," which is in the nature of an extent, may 
issue against his estate after his death; (b) an4 
such a writ niay issue ojx pommisslon, (c) ag^ainst 
the estate of a simple-contract debtor, though he 

(z) Hoghes^s report of the to Chief Baron Macdonald's 

case, '^ the King v, Bebb and and Baron Thompson's argu- 

others," and the authorities ment on the. judgment in this 

(here referred to^ page 53, 99, case. 
106, 110. (b) Banb. 119. 

(a) Id. 99, 1 10, 106. the (c) See post, 
reader is particularly referred 
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f 

was not the king's debtor by record at the time of 
his death : (</) but no '' diem clausit extremum" 
can issue regularly against one who was not debtor 
to the king^ or found in his lifetime to be indebted 
to the king's debtor, (e) 

So little has appeared before the public on the 
subject of extents at the suit of the crown, and of 
that little so much has been set aside (/) by the 
late decision in the case of the King v. Wells and 
AUnut, that the preceding section contains the 
substance of nearly all the valid decisions on this 
matter. It will not, however, be foreign to the 
subject to consider, more at large, the preroga- 
tive of the crown with regard to its debtors, in 
some points of nice discrimination .r— First, then, 
as to 



1. — What act or receipt will make a party debtor 

or accountant to the king. 

Two persons recommended a third as sufficient 
to be the king's mint-master; the party recom-* 
mended became a defaulter, and judgment was 
given that the two persons recommending should 
be charged to the king, to repay the money which 



(d) Parker, 95. r. DayreU, 4 T. R. 402. Up^ 

(e) Id. ifi. pom V. Sumner, BL R. 1251. 
(/) See the cases of Borke )294. 
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the king had paid in default of the mint-masr 

A sheriff entering on his account in the exr 
chequer for amerciaipents and issues forfeited^ be^ 
comes debtor to the crown ; and the person for- 
feiting is discharged against the crown for ever,, 
but is debtor to the king's officer, (h) 

Sir Wajter Mildmayj as Chancellor of the Ex- 
chequer^ had received 1160/. from the teller of the 
exchequer^ for his diet^ i&c. by an appointment 
qnder the bands of the treasurer and under-trea^ 
surer^ which was ^Judged an illegal appointment; 
and therefore^ though he did receive it to his own 
use, yet it being the crown-money, and he know- 
ing it was so, the law created a privity between 
him and the crown, and made him accountable for 
it, and his executors after him ; and, in an in-f 
formation in the nature of an action of account, 
they werie obliged to account for the money, (i) 

So, in the Earl of Devon's case, {k) who, by vir- 
tue of a privy seal, which was adjudged insuffi-* 
cient for that purpose, having taken to his own 
use and sold cast and unserviceable iron, his ex- 
ecutors were charged by an information as above, 
and adjudged to account. (/) — ^N. B. In such in- 
formations tb9 )cin^ may charge persons receiving 



is) % Roll. Abr. 16^. RoU (0 Cro. Eliz. 545. H Rep, 

^dds, a ^^ <|uaBre 4^ ceo." 90. 

(A) l^eil, ii87t gH.8, 9 (Ar) Ibid. 

1^^ »<?» (0 Ibid. 
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as bound to render an account to the king, and 
need not charge them as bailiffs or receivers^ as 
actions of account at the subject's suit must do. (m) 
If a steward of a manor belonging to the crown 
assess a small fine upon admittance^ and under- 
liand takes a greater^ he is accountable for the 
whole, (n) 

C. was receiver^ and sold his office to D.^ who^ 
not having money of his own at the day of pay- 
ment^ it was agreed that the vendor should come at 
the next receipt ; when D., by the money he then 
received, paid for the office. Afterwards, D. be- 
came indebted to the crown, and C. was charged 
with this money, and obliged to answer for it to 
the crown, (o) 

So that, if money, or goods, or chattels, of the 
king come to the subject's hands, either by matter 
of record, or matter in fact, the subject is answer- 
able to the crown, (p) But the party receiving 



(m) Cro. EUz. 545. 11 Rep. 
90. 

(n) Ibid. 

(o) Lane, 23. 

(p) Plow. Coij^m. 321. A., 
indebted by bond to B., dies ; 
and goods of A. come to the 
hands of C. for A.'8 executors. 
At the time of A.'s death nei- 
ther A. nor B. were indebted to 
the crown ; but, on B.'s be*, 
coming so afterwards, an ex- 
tent in aid of B.,in the nature 



of a ^^diemclausit extremum," 
issues agaipst C^ for the goods 
of A* in }fis hands. Held, that, 
as neither A. nor B.were indebt* 
ed to the crown at the time of 
A.'s death, such a writ did not 
lie against C. for the goods of 
A.; (Magna Charta, c. 18.) 
but that a Sci. Fa. should ha^e 
i&sued against A.'s executors. 
— ^Attorney General pro Shep- 
herd V, Goidsborough. — Judg- 
ment for the king in Sccio, 
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must know it is the king's money ; for^ if a party 
sell to the king's receiver^ who pays him with the 
crown's money^ and the vendor is not privy to it^ 
he shall not be answerable, (q) 

Lord Norths Chancellor of the Court of Aug- 
mentation^ took a bond of A. for money payable 
to the crown^ and ordered his servant to carry the 
bond to the clerk of augmentation : his servant car^- 
ries the bond to the obligor^ and between them it 
is cancelled ; and^ per touts barons^ Lord North 
chargeable for the bond; but^ afterwards^ dis- 
charged in equity^ and the lands of the confede^^ 
rates made liable, (r) 



2.— Ho«? far the courts take notiee of the King's 
dehty and will stop money brought into court hy^ 
or payable to, his debtor, 

A juror being convict in a ^^ decies tantum/' 
went first into the exchequer^ and discharged the 
crown moiety^ and then returned and paid the 
other moiety into the hands of the plaintiff's at^ 
torney ; but the king-^s Serjeant acquainted the 
courts that the plaintiff was greatly indebted to the 
crown^ and prayed that the money might be stayed 



S6tli Not. 1687, writ of error the law as aboTe.. 
and judgment reversed, Mich. (q) Cro. £Uz. 54^. 
1694, the reTersal establUhlng (r) Dy. 161. 
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iti the court till he had dischargcid the said debt ; 
lind the court did this, (g) 

A sued execution on a statute staple against B., 
and the sheriff returned that he had extended the 
conusor^s laiids^ but did not return that he had de- 
livered them to cohusee : a friend of B/s comes into 
court, and brings a writ out of Chancery^ reciting 
that B. was debtor to the king, atid thereupon prays 
that execution should stay till the king's debt wa^ 
levied ; and it was doile. (t) 

A writ of debt was brought oU a bond^ and the 
king's Serjeant shewed that the plaintiff was out- 
lawed, and prayed livery of the bond ; but per 
Briahy " this is not matter to avoid the action ; 
iior can we give you judgment upoti this plea, a^ 
justices, there being no writ : but if the king had 
brought an action of Detinue, and this matter had 
been confessed^ perhaps judgment might have been 
given." (u) 

3. — Of the king's refnedy against the goods, chat- 
tels, and debt of his debtor, in Certain cases. 

it has already appeared^ (^) that, for satisfac- 
tion of his debt^ the king may seize the person o/ 
his , debtor ; and, to the extent of interest tbcf 
debtor had in them, all the lands (except copy- 

. («) Fitz. Abr. deciestantum^ 38. 
12. Plow. 322. («) 4 H. f. 17 PL 3^ 

(0 FitaL. Abr. execution^ 8« {x) See ante^ 
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hold (i/)) which the debtor possessed at the time of ' 
the debt contracted, or afterwards, together with 

« 

the goods and chattels unalienated at the teste of 
the writ of extent. ' 

These latter require, in some circumstances, 
further consideration. 

By Magna Charta, c. 18., upon the death of the 
king's tenant and summons for the debt the de- 
ceased owed, the sheriflF may attach ; and by the 
view ^Megaliurti hominum*' may inventory all his 
goods and chattels to the value of the debt ; 
and nothing shall be removed till the king's debt 
is paid. 

Upon this statute the writ of '^ diem clausit ex- 
tremum'* is founded ; and the king shall be pre- 
ferred by executors, in satisfaction of his debt, 
before any other, (s) after funeral charges, ex- 
pences of probate, or taking out letters of admi- 
nistration, are defrayed. («) 



(y) Hard. 432. Kitch, 123. 
If a trustee of lands be at- 
tainted, or his pfopertj seized 
for a crown ,debt^ the king 
holds the lands discharged of 
the trust. Howeter, it is usual 
to grant such lands to the ces- 
tui que trust. 

(z) 2 Inst. 32. 

(c) I Roll. Abr. 926. (S.) 
pi. 1. As an executor may 
plead in bar of an action, 
judgments (against himself as 



executor, or against his testa- 
tor,) unsatisfied, though no 
execution has issued on them ; 
and as the king's debt ranks 
in the chain of distribution, 
before judgments, it seems k 
fortiori, that the executor may- 
plead to an action, the king's 
debt, unsatisfied, though no 
process may have issued there- 
on; of course the proof of 
the debt lies on the executor. 
Per Choke, if the king's debt, 
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JFVr«fy not only the goods and chattels of which 
the king's dehtor has the absolute property in pos- 
session^ but such also as another has as his trustee^ 
are liable to the king's execution ; and therefore> 
if a person outlawed^ buys goods in another's name 
the king shall have the goods. (6) 

Secondly, if two are possessed of a horse or an 
ox^ as joint-tenants or tenants in common thereof^ 
and one is outlawed or attainted^ the king may seize 
the whole ox or horse, (c) The true reason of this 
seems to be^ that the property specified is not easily 
divisible^ and it would be beneath the king's digni- 
ty to be joint-tenant or tenant in common with a 
subject; accordingly, where the property was in 
its nature severable, there seents to have been a 
different decision ; though Lord Coke finds a rea* 
son for it in the distinction between property which 
comes to the king by attainder, and property 
which comes to him by grant. The case is thus : 

The queen brought an information in the nature 
of '^ trespass," for cutting her trees, and upon 
special verdict, the case appeared to be, that An- 
drew Love, and twelve others. Were possessed of 



. in such case, be not of record, 
then it cannot be pleaded in 
bar ; aliter, if it is. 21 E. 4. 
foL 21. pi. 2. 1 Anderson, 
129. But see Moor, 193. A 
judgment recorerqd against the 
testator^ shaU be preferred by 
the executor, to a bond assigned 



to the king, after testator's 
death. Lan^, 65. aliter, if the. 
judgment had been recoTored 
against the executor. Attor- 
ney General v* Hart, Trtn. 
1680, in Sccip. MSS. 

(d) 12 Rep. 2. 

(c) Plow. 243, 323. 
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the trees as joint grantees, inde per le owner del 
soile : Andrew^ being indebted to the queep, as-^ 
sig^ns, by deed enrolled^ all the trees to the crown : 
Cok^, for the defendant^ agreed^ that if Andrew 
had been outlawed or attainted^ the queen had 
been thereby entitled to all the trees, because these 
are acts in law ; aliter per grant ; because one of 
the joint-tenants shall not prejudice the other by 
his grant : but the book concludes with a qusre of 
this difference^ (d) aad the barons gave the defend^ 
ant a further day^ Now^ a joint-tenancy in lands 
is severed by an extent ; (e) and if the king's debtor 
be lessee or tenant in common with another^ and 
the land is fed by both their beasts^ the beasts of 
the other tenant cannot be seised for the king's 
debt. (/) , 

If a man is member of a corporation which is 
fined^ the goods which he has in jure proprio^ shall 
not be seized for the fine, (g) 

Thirdly, The king may sei2e the cattle of a 
stranger levant and couchant on the land of the' 
crown debtor^ but cannot sell them, unless it be 
averred that they were levant and couchant. (A) 
And if the king's tenant suffer arrears to be incur- 
red^ and then lets the land to another^ the king 
may distrain the goods of the lessee in any place ; 
ddna vel dehors del terre charge ; but he cannot 



(d) Cro. £liz. ^5* 169. 

(e) GUb. Exec. 41. (g) 2 Roll. Abr. 1S9. 
CO Lane, W. % Roll. Abr. (h) Ibid. 

P 
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sell them, because R is not clear whether rent be 
due or not. ( i ) 

Fourthly, If the king's debtor be an executor^ 
the kin£^ shall not have the goods of his testator ; (k) 
l^nd thus the conusee of a statute dies intestate^ and 
adoiinistration is committed to his wife^ who MkM 
another husband^ who becomes indebted to the 
l^ing^ the statute cannot be extended far the kinjg's 
^iebtco 

. Fjfthly, Jt is stated in Sin G. Fleetwood's case^ 
(8 Rep. 171.) on the aiithoriCy of £0- Ass. pi. 5.^ 
that if baron and feme are jbint-tenants of a tenn^ 
and baron becomes indebted to the ctown/ the king 
may have execution of this term after the'bafon^# 
deathj^ hecau^e^ (says Geke^) the baroti bdd>it in 
his power to dispose of the term during )h9 -life. 
Thjs, h<^WQ¥^i^, seewB lan inaufficient mawn^ and 
Rolle saya^ he does uot^seethbw it can > l^>lti w; (^> 
for the husband has equally <a. powi^r to dtepMe #f 
fuiy , oUter chattels belongiiig , to his v^ife; . m,^' as 
l^t j^.wels, Ac. ; and yet, if kef. omit to do so, they 
vest iix the wifei absolutely wvfais death, *iind are no 
l^ijger liable^ tbihis ^ debts. 'The{ k<Ag*s ^^xefcution 
top>3^g^ili|(t dhatteb/f rial ^rjiei^oiMfc), )ii^S' do re- 
latiQii bdckyrbiit bmds them only Itom Ihe^lirte of 

] (f )^ tloli. Abn 1 59.. her jointare,). ^ji^ tf lys )iei^ , 

(Ji) ^ Roll. Abr. 806. and then become indebted to 

(/) ^ Roll. Abr. 159. the king, and dies so, no eze- 

(m) 2 Roll. Abr. 157. If a cution haviBf isMMd ^uiliig^^ilii 

party purehs^se or pon?ey lands life, the laild canabt llediai);^ 

to himself and. his .tifc^ (for duriog thetir^£hisv(»i», A-t^t 
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tb^' teste; and it; before that date^ they are bonsu 
flde Vi^stej itt a third peiisan^ on good considera- 
tjoa^ tii$ lKing'8 vtrii cbmetr too late, (n) It is clisar 
thf^ttbe wile'« doiwec canaot be toached for debtl^ 
due to the king from her husband : (Co. Lit. SI.)' 
Wtff {fchidu should property iivhich ;die has in her 

<wrnciiight? '. 

, ,SioQtifyy , If the ' kill's debtor .have int^jredi in 
gp^d^ %s:Ji^^or^ .payroer-^orinbrtglEigDr^ siich go^ds 
shall not be liable to seizure^ before the tenure 
^ir^ tfor Y^hich they are leaded; or: unless tiie 
Mug: pjftjt^ the money uriiich is: borrowed oa 

^ jSef^fA^/ lit kas !i|ipearbd;(^) i^tin the oa^' 
offt^r^ing; idebttr aiidJdiitibs^^fwhieK a^e ohly^ 
<^e8 ii^ iMtions ^^ '^' be . con siii^eA as gobdis and 
cAaltoHi;f*hw/*-- ;■"•' i- -- • '?" •'•''« ' - ^^ • ■ ' " 'oJ 

y]I^% {)aity.bein\lebftd/tb' one ^vffao isontlavreid/ 
aodihii isifiMlnd: by jpfice, the krng shiiH have the 
debt -.(9) but^ per Hanymer and Holt^ he shall not^ 
unless it be a debt by obligation^ because this would 
place" tile' piarty "in a worse condition than he 
stood in 'before^ for he cannot wage law a^ini^t 

V (n) Fleetwood's case,, 8 Rep. • to the k^ing's baqdB, cannot be. 

, Ifil^^ f IP^Wr ,487* Bro. Barre^^ tl^ s^l^ept of an extent against 

^V^ - ^ ' t . ^^ iMr in tail, as migbt k^Fe* 

(jiX SpP fate- ' , . : b^sa a bpnd. giTei|..dltfcctly.^ 

(g)( 4|9 Ass. ,pl. 1. A bo{\d^ t)ie.Hf|Cf stpr .to tbe kiogv.Atit' 

giren bji a tenant 4n tail to one deraon's case, 7 Rep,' .33 H» 

^bo is afterwards outlawed or. 8. c. 39. ■ 

attainted, and thereby coming 

PS 
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^/kittg, as! he 'might against the party. Cro. 
EiiZ. 85.^ aad RoU. Abr. Utlprte 806. B. 6., accord 
iirith Hadynrei: and Holt; but Lane 1^,, and 4r 
Ht^p. 95^ are contra ; and so is the common ekpe- 
rience at this day ; • 

' And debts upbn simple cpntract^ as well as i^pe^ 
cialty, due to the king's debtor, or to the debtor of^ 
the king's debtor, which is a dettt at the third hand^ 
may be i^eised, as has been stated^ (r> on an extent,: 
in aid of the king^s debtor. 

if A. is indebted to the king> and process goes* 
to'Ievy the .debt; the sheriff may levy the debt upon 
A.'s tenants, and the payment by A.'s tenants will 
be a good bar against the landloPil in an avowry ; («) 
and that> the rent due from the tenant may be' 
sensed for the king's debt, seems expressly: agreed' 
by Magna Charta, ^'non seisiemus terram allqiiam' 
vel red^tum debitoris nisi/ ftci./' c. 8., and Pfow- 
4eti thinks that rent arrear iaMght be taken in txe^ 



(r) Ante. It ha* been doubt- 
ed whether there was not 
some difference between debts 
and goods ; viz. — that debts of 
the king's debtor were not 
bound by tho teste of the ex- 
tent; but it was resolfed in 
Tanner- Arnold's ease, in Sccio. 
Hil. 8 Ann. 1709, that debts 
and goods stand on the same 
footing as to this point. But 
no extent can issue against the 



persons owing such debts, ua«^ 
less they are found and seized 
on the inquisition, upon the 
first extent; and if they are 
bonds or specialties, they must 
be brought faito courts btbxit' 
wise the extent for them wilr 
be set aside for irregul^liiQr- 
Parrans v. — y Basch, 1709- 

($) 27 H. 7. 12 H. 7. pi- 
13; 
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cation on a ^^ Levari Facias/' sued out by the 
subject at comraon law against the kssor. (Q » 

But Bryan carries this point still further^ and 
puts this case^ that if a party foe debtor to the 
king^ and a writ issues to levy the debt^ if the 
debtor has leased his land^ the sheriff may distrain 
ofi the land and sell the distress^ whether the lessee 
is indebted to the lessor or no. (») 

The king shall have debts which are due to his 
debtors jointly with another person, (x) In the 
case of the Attorney Genl. v. Knowles^ 'twas found 
by inquisition^ that B.^ at the time of his death, 
was indebted to D. P. and C. in <£39. 6^. 3d. for 
goods sold and delivered to him by D. P. and C.^ 
and one of the vendors being debtor to the crown; 
the whole of i&39. 68. Sd. was seized into the. 
klng^s hand^ and held well. (^) 

But in those days 'twas held^ that partnership 
things entire^ and which were subject to the grant 
or release of one of the parties^ were liable to 
execution against any one of the copartners. How- 
ever^ Holt and Pollexfen^ chief justices, after- 
v^ards determined - the contrary, and that in the 
case of a solgect's execution, the goods of the par- 
ties are only liable to execution ^o &r as the inters 
est of the party reaches against whom execution 
goes; and per Salkeld^ 392. pt. 1st., the sheriff 

<0 Plow. Comm. 441. («) 19 H. 6. 47. pi. 100. 

(If) » £. 4. lO. pi. 99. See (y) Fksch. 34. Car.in ScdA 
Westmr. 3. e. 18. MSB. 
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vAutieizB tlbe whole, tlioug^i b^ raus4 feiufa jtfie 
other .piirtner»tiitir share a^Qin« . - ^ ) 

If one of the obligees in a bond is outlawed, the 
dttty faekig; entirt, is vested in the crcwn, ^pd the 
Jdn^ cannot hitTe a partnw wi(h biiQ. (0 
I B^t a bill of 6xehange> payable to the ^ing-s 
debtor, and acc^epted by the drawee, cannot be 
found as a debt due from the acdeptor to the Un^> 
idcfbtdr ; because neither ." debt'* (<i) nor arf '' inde- 
bitatus assumpsit" for money bad and receiired, 
•will lie by the payee against the acceptor of such a 
bill^ and therefore 'tis not^ properly dpeeking, a 
debt. 

. ' Whether siich actions will He for the paij^ee a^inst 
the drawer of a bill of ^xehange^ seems to de- 
ptod dii this, whether the psiyee can maintain sucip 
actions against the drawer^ by giving the bill of 
exchange in evidence. 

* ' In 1 Salk. (125.) it is stated generally, that ^^iar 
' 4ebiti^iis assumpsit" lies for the payee^ ag^a^t t\i^ 
drawer of a. bill of exchange; 128 (id.) HoU held, 
that the drawing. a bill^ is an actual pconlise to p^y 
ki and ill .Imtwieb^ 1585^ ^tib ^id by Tt?l^y, 
that upbii a general "'.inde^tatus airs^mp^it'S^ l^y 
f)f exdakngeiAay be ^iven in evidie^c^ to si^pp^rjt 
tfee' riiedaratiotT.; and Powell says, that ilpqg jiirp 
^iindeb- fess." ^fot moitey t«JtiVed, to. p^inliff's 

(fe) Bro. Joint-tto. 34, 39. (a). Ibrdr^ 49$* ) hSpi. 

ObUgat. daTdrfeitiue, 16. Flo. ^5. lYev^ i$% . 

259, 243, 323. :-. . . : v . ' 

1 
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ttse^ such biH of exchange may be left to a jury to 
determine whether 'twas given for talue received 
or no. 

Bnt in Skinner (346.) it is laid down, that ''iode-; 
bitatns assumpsif' will only lie against the drawer 
of a bill; importing to have been given for valuei 
received ; (d) ^ntd in 12 Mod. (37) Lutwich (15d4«): 
it is asserted generally^ that '' indebitatus assump-- 
sif' will not lie against the drawer of a b^I> 
but oniy a special action on the custom of mer^ 
chants. 

Upim the whole the authorities seem to weigh 
lYi fiavour of the position, thait '^ indebitatus as* 
flttijapsit '' will he for tibe payee against the dmaiwer 
of a bill of exchan^. fc). 

(&) See also 12 Mod. 345. on the refusal of C./the ac- 

{e} The priciciple that the ceplor brings an actioa against* 

imver of a byU is in aJA caftes.- B* the 4ra\fer. B, plead^^eaii 

)jabletoi(bon^fidehQlder9 l3 ej^tent against himself, in aid 

not impeached) by %]^ draw- of A., for the amount of the 

er's haTing been concerned for money he had received from 

the crown when he drew the A. J'lea held bad on d^mur-' 

WW'. A., receiyerintfieeoun* rer.— Cramlin^lon t». Evifiifs^ 

ttfj pip iitmrnt ttfoney^ to. B, and Prkev d Veniar. i^i( It 

dewrm' bin to i^rw«rd it .t|o ^|o, 4^ Ai^ e^^eutof i^offitt 

1mw4/9A Xo . t]^^ king'^ ipe. , Bi^ re^l9» to ^^s^^. hi9, ow«^ ^^,^^ 

dnurs a bill of exchange for debt, befor^ the king's stipple 

the amount on C, payable to contract detit. ' Attorney Ge*' 

D., (wKo wa's, inflict, no more' ireral t^. Burnett Hil. 169V 

dorses the bill oTer to £., for that notice of the crown debt , 
taluable consideratioy; .lilHb. i: millri^<9^) 
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But surely this will not extend to an indorsee ; 
for an indorsee at common law is nothing but an 
assignee ; and as^ at common law^ a debt is not 
assignable^ if an indorsee has any right to this debt^ 
be must be beholden to custom for it, and must 
therefore ground his action on the custom;, and 
80 the same may be said of him as a plaintiff as is 
said of an acceptor defendant, viz. that as an ac* 
cfeptante creates not a debt properly so called, so 
indorsement transfers not a debt, but custom only 
supports the demand. 

If this be so, it seems that a bill of exchange, 
in the hands of an indorsee, is not such a debt 
from the drawer, or indorser of the bill, as might 
be seized in aid of the indorsee. 

It has been decided, that '^ debt " lies for the 
payee against the maker of a promissory note, (iQ 
expressing on the face of it a sufficient considera- 
tion. But with respect to actions brought by the 
indorsee against the maker or indorser, it seems 
that the same sort of argument will hold good, as 
that which has been applied to bills of exchange ; 
▼iz. that the statute only supports a demand, 
though in reality the indorsement neither creates 
nor transfers any actual debt. If so, neither ^^debt'' 
lior '' indebitatus assumpsit" can lie between such 
parties, but only a special action grounded on the 
statute ; and it is conceived that this does not con- 
stitute such an actual debt as csan be seized in the 

V 

\ 

(d) 9 Bos. and Pri. 7S. ^ 
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bands of maker or indoner, on an extent in aid of 
the indorsee* 

Upon the tame principle (that none but actual 
and ascertained debts shall be taken on an extent) 
it seems that no sum which lies in account, or 
which is paid to one person for another, where 
there is an account current between them not 
stated or determined, shall be found or taken as a 
debt, (e) 

It has btely been decided, that a payment to be 
made at a future day, '' debitum in praesenti sol- 
vendum in future,'' although secured by bond, 
cannot be seized on an extent, as an actual debt, (j) 

(e) Attorney Gensnil pro (/) Hughes's Report of tli« 
Sir Win. Pole v. GUnTUle, King 9. Bebb sod otherf # 
mu 108S. M8t. 
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CHAPTER V. 

Of the manner in which Judicial Writs are 

executed. 

I. Of the sheriff and hU ofles* 
H. Extent. 

3. « Ca. Sa." 

4. « Elegit." 

5. « FL Fa.'' 

6. <^ Habere fadas possessionem^" or <^ SeUinam." 

1. — ^tSY the ancient Ibyt of this land all writer 
(except as to some few particular jurisdictions) are 
directed to the sheriff of the county where the 
cause of suit arose ; and cannot he directed to any 
other person^ unless it he in special cases^ where 
there is good cause of exception against the sheriff^ 
-—and there the writ shall be directed to the co- 
roner^ who then standeth in the place of the 
sheriff: as where it is alleged that the sheriff is of 
kin to any party in the writ ; (a) or where the 
sheriff is himself a party to the suit^ whether plain- 
tiff or defendant : (by also in some cases where the 
sheriff maketh default of serving process ; (c) or 

(a)Dy.l88. Bro.Chall.78. cess, 60.106. 118. 140. 9, 
(b) Keilw. 06* Bro. pro* (c) Fitz« process, 48. 
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JV^tere .paf liatlty 19. fetfnd in^ (be {^eriff in veturn- 
if)^ the afmy ; and tliel-^upon : t^ jury is quashr 
ei {<!> 

« ' 

The office of a sheriff consisteth chiefly in the 
e](ecu(ion and serving of lyrits ^ s^fKl %o do th^s he 
ia the imniecliate o^er of the^ king> <tnd of att bi^ 
t^Vi^\ cfnd he ts s.vtfQrn^< ^iftt h^^shaH truly do th|% 
and he mu^t ^ tt whhQuft €»voU)*> dreful^ or corp 
ruption. 

Now for that^ the sheriff having all writs and 
process directed to him^ and yet it beting a thing 
impossible fof him to execute them all himself^ he^ 
or hk under$heriff^ to whom^ such writs are usuaUy 
delivered, are to make out their warranto to their 
bailiffs^ or other €)fl5cer8, for the execution of such 
^(MxUki and Uiese warrants ^e \o be made acccfrd? 
ing to 4be $eteral natures of the writs^ which;,, for 
the 8ui>8tiince> will direct them therein. 

And yet the sheriff may execute them himself ; 
Of he vomy cdmroand his unAer$heriff, bailiff^ Q? 
other amom or hatwn officer^ to serve or execute 
them ; and such command of the sheriff, by word 
Mi^^ is good, without any precept in writing., (e). 
' Or, it seems, he may commai^d his servant, or 
any strang^^ as. i^ervant to the sheriff, by word 
only, without any precept in wtitibg, to serv6' ihr 
execute such writ or process; and it shall be 
good, (f) But if the sheriff will command any other 

(J) D7. 1 Sa. .Co« lilU 1 W. (/) Ibid, 
(e) 1 Keilw. 96. 
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man^ riot being a sworn or known officer^ or- ser- 
irant^. so to do^ he must deliver to him the writ it- 
self, or else a precept in writing ; otherwise^ an 
iBtetion will lie. (g) 

If the writ or process cometh to the undershe* 
fifiP's hands^ he must either execute it himself/ or 
4nake a warrant in writings in the high sheriflPs 
name^ to the bailiffs and such officers ; or he may 
make such warrant to any stranger, (h) 

Where favour is alleged in the undersheriff^ (as 
where he is of kin to the parties in the snit^ or 
himself a party J the writ shall be directed to the 
high sheriff^ with this clause^ '^ that the under* 
sheriff meddle not. " (t) 

The bailiff or other officer to whom any warrant 
shall be directed and delivered^ ought with all speed 
to execute the same; but such bailiff^ or other 
officer^ must execute it himself, and cannot coro^ 
roand any other to do it without him. (k) And so 
it seems^ if the high sheriff <lirect his warrant to 
his undersheriff^ the undersheriff must execute it 
himself. 

. . But the sheriff^ undersheri£p8 bailiff^ or other 
such officer^ may (if need be) take '^ posse comi- 
latus/' sc. what number of other persons they 
thall think good^ to assist th^m in the execution 



(g) Lambert, 91. 21 H. (t) Bro. process, 155. 
7. ^. ik} Lamb. 9U ^ 

(i) Dal. 103. 
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of sujch wrki ^and'oote, that where a \rarrant'i8 
directed t6.two. men jointly, to do execution, it is^ 
made to them '^ conjunctim et divisim/' and either* 
of them alone may do it. (/) So, when prdcesg/ 
goeth tO; the sheriffs of London or York, (there 
being two>) ^ne pf them may execute it ; but it 
must be retoKnied in the naiAes of both, even though 
one be d^eail. qw) / 

Thie ^h^Xiff <nr his officers afe not to dispute the 
authorjity 4f the- court firditi which they sHdi re« 
ceive any ]w$it,[ process, or other warrant; but, at 
their perilj are teuly'to execute the same, aad are 
justified jb^ the (command of the court, though 
thai command was erroneous. But this must be 
understood whew the court hath jurisdiction of the 
cause ; for, if the court hath not such jurisdiction^ 
there all the proceedings are '^ coram non judice,'' 
and an action will lie against the officer, without- 
any r^^rd had of the precept or process of such 
court, (if) 

And where the court has proper jurisdiction^ 
as the parties to a judgment or writ that has been 
set aside for irregularity, cannot justify under it, 
the sheriff or officer must take care not to join in 
the satne plea with them, or he will lose the be^ 
nefitof his defence; and he must take care to 
i^ew the return of the writ, where he justifies 
under a returnable process, (o) 

(0 Co. Litt 181. Lamb. 91. (n) Dal. 106. 
(m) Bro. officer, 33. 4 Rep. (o) Tidd, 1007, 8. 
4«. 



Mxecu^tts. {Crap. V/ 

In strictness^ the motiey made under ft writ Is 
%a be brought into court ; but a return of payment 
Qiver to the party is good by permission of the 
oourt^ though ngt by force of law. (p> ^ 

For executing a writ of '^Fi. Pdl'^or'^'Ci.Sa/' 
the sheriff is entitled (by 99 filiz. c. 4.) to twelve*' 
pence for every HQb. when the sum does not' ex^- 
ceed 1002.; and sixpence for ev<ry SOs*. al)Ov^ 
thatstm^ that he shallleiry^ or tdA^ethe tiody in 
esQcution for : fihiSy which ii term^ the sher^FV 
poundage; is not (under 3 GeoriL e; 19. s. YfiJ. 
to beiskenon a ^Ca.Sa.^' for any sum greater 
than the debt boni fide 4wi^ and tnitrk^ on the. 
batk'Of:tbe'wHtt aiid,( by the 'Mfi^'>MHt«te; the 
sheriff is* entitled, an tL^Mt 6f '* Ble^it,*^ of **" ha- 
l^re i §d!cm» ^ekinam,'^ or ^' ^(liM^i^monem/' « tA tmVe 
lJoouaagei4-^welvepetice for evepy ^gOrf.- 'bf thfe 
yieaidy . value of 'the land, w^reof posi^^ssibn Sg 
giyen/> where the whple exceeds ti^l the y^ltte df 
lOOZ. per annum, and sixpence for every Ws: per 
igsnum above tluit si|m. ^ '^ ». / . 

u If the.sheiiff levy uAd^r a ''{^i. Fa.^' h^, is ^ri-- 
titled . to isoundflg(e,(iiiMi^h' the >'p^ oom^omite 
faefoiie [hej s^Hs 'ait|y of the idefendant's goods ; (^ 
orthodgb the execution be afteirwards set aside foF 
irregularity ;:(r) and he is' entitied 'thereto oh a 
^^'CSa. Sa./* though l^he defendant go to prison 



ip) 3 LeT.203, 4. . (r) 6 Esp. Cas. Mi, Pxi» 

(j) 6T.R. 470. 111. 



without satisfying the plaintiff.* ($) Sb^ if the she- 
riff^ having taken the defendant on one writ, de*' 
tain him on another^ he is entitled to poundage on 
both; (if ) but not on executing a writ of attach-^ 
aient for non-payment of money . 

The sheriff may bring an action of d^bt on Atf 
statute for the poundage he is entitled to, or M 
may retain it out of the sum levkd. (uy if he 
take moi^ titan he is entitled to, hels li4Me ttf 
au/action for treble daniages .at the suit of > the' party 
Sfrieved^ (%) ftud sludl forfeit 402. to. the ktiig i^nd 
the informer, (y) 

'Sibcethe 4SM of .Geo; 3; c. 46. s. &^ the party 
g^eicd.is^ .in^most C08es> tiie^ pmorti lorn whom 
tfaenefiequtioit wi»)i^ied ; .fbr^ by that statute, the 
pound^^rnay be levied 'of the defendttt:! ovevawl 
^^tthe debt and damages, and the esepknMm of 
encttdon. . In the ea^e of execution ^isr costs^ 
issued on behalf of the defendant, the sheriffvdoeiJ 
not aj^peta*^ iby thWefter of thisJatter statute^ to 
be anthofii^ed: so tq leiry the pdoh(|age.' 

:S. The method of , ^editing «lie di^eptwrita 
of execution will be most €teaarly;riiewn Cly porsu-^ 
iag thef lonlevi 11$ ifrhibh. theffioifersoaad <sl|$eols of 
each fi^rtiotthr wiit have already been slated. («> 



a, 



(0. 4 Burr. 1981, ,; ^ > . .4»il^iiit,(2Maule w>dSeLwyq> 

(i) Tidd,' 1032. ^ 297.) 

(tt) 1 Salk. 209. No pound- (x) 2 T. R. 148. 

^ge is allowed on executing a (tf) SO'Elis. c. 4. 

^^ capias utlagatuni)" CTen ia a (z) Chap. 1-. 
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Firsts thepis of an ekfient at th^ suit of the 
crown—'' Ab Jove princi{liain/' 

The king'g specialty debtor (a) and those due to 
him from certain of his accomptants^ (6) are^ vre 
may recollect^ to all intents and purposes^ to have 
the same nature^ force^ and effect^ as a statute- 
staple. 

The conusee of a statute-staple was entitled 
vnthont further process to have exeoition for his 
debt^ as soon as the aum mentioned in the statute* 
staple became payable ; or he might;, if he pleased^ 
bring an action of debt. 

To the immediate execution he was entitled^ as 
well by statutory provision^ as by the analogy 
which a statute-staple, like a recognizance, or any 
otiier obligation of record, bears to a judgment ; 
inasaiuefa as admitting, * and with the same degree* 
of solemnity, what a judgment would have as- 
eertuinked. ' 

It is* for these reaaohs that the king's c^xt^it may 
issue without any intermediate process, (c) for the 
lecovery of his specialty debts, and those due from 
certain his accoinptants. 

However, the ordinary method (where no affi- 
davit has been made that the debt is in dangw) it 
to proceed first by a vnrit of '' Scire Facias," that 
the party chargeable may not be taken by sur- 

(a) 33 H. 8. c 39. (c) Tidd, 101 jk 

(6) 13 Eliz. c. 4. 



prise; but if such affidavit be made^ even after the 
*' Sci. Pa/* sued out, an immediate extent may 
issue. Against sureties it is always usual to pro* 
ceed by ^' Sci. Pa.** (d) 

When the king's debt is due by simple contract, 
a commission issues out of the Court of Exche- 
quer; upon which an inquisition is taken, in 
birder to ascertain the debt; and, upon an affi- 
davit being made that the debt is in danger, the 
court or a baron will grant a warrant or " Piat," 
for an immediate extent, (e) 

So, if it be found, by inquisition against a re-* 
ceiver-general, that lie has paid money over to A., 
an immediate extent may issue against A. ; for this 
is the king's money. (/) 

The ordinary mode of proceeding also for 
debtfe du6 to the king's debtor, is by '^ Sci. Pa. ;*' 
and^ where the debts are small, the court may 
order a receiver to collect them, and pay them tq 
the deputy remembrancer, (g) But if, on an 
extent against the king's debtor, the inquisition 
find that B is indebted to him, on return of tbe 
inqnisition and affidavit made, that the money in 
B.'s hands is in danger, an immediate extent shall 
issue against B., (h) even though Uiere be reason 
to suppose that the king's debtor became so with 
intent to strip the rest of B/s creditors. 

(rf) Tidd, 10X5- (g) Id. 293. 

(c) Tidd, 1016. (A) Id. 24, 

(/) BuDb. 128. 

Q 
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• 

By virtoe of the statute 33 H. 8. e. 39., tl^ 
kiQg'9 extent is to be of the same power and ef- 
fi^ct, cmd, as far as xrircaQistaacefl will permit^ ex-* 
ecuted in the same manner as an extent on a sta- 
tute-staple: we will dier^ore first examine the 
manner in which an extent on a statute-staple way 
^ecuted. 

If the conusor of a statute-stapl^ failed to pay 
bis debt on the day mentioned in that instrument, 
the cpnusee, as we have seen, (0 brought his ob^ 
ligation to the mayor or other officer before wbooi 
it was ftckpowledged ; ai)d on the conusee's repre- 
sentation that the ddrt was ijnp^i^ rach mayor or 
i^cer incentiaently caused the goods of the cm- 
nusor, to the amount of the debt, to be sold^ or if 
t))ere were no buyers, to be delivered to the cre- 
ditor by the appraisement of honest men i ap4. t|i 
body of the conusor, if li^y, might b^comiHiHe^ tff 
pf ifipn till he agf eed the 4ebt. 
> But if the ^nusor cQuld not be found within 
Ifae sCapJe, nor ]m goods U) the value of the 
4ebt, the mity^^r or otiher officer certified thoae 
fiucts under his seal into the petty-bag cifibe ill 
Chancery, (ifc) 

Upon that fiertifical^, (/) say t|ie books, a wriA «f 
euiQution retitrnable in th^ petty*bag <|%^ in 
Chancery, shall presently gio forth against; the 

(t) See ante. (0 Id. 123. 

(k) Dal. Sh. 120. 



body, (si laicus) and against the lands and goods of 
the conusor; and upon that writ of execution the 
sheriff shall take the body of the conusor^ and 
shall also (per sacraoientnm proboram et le^ium 
hominuiDji etjuxti verum valorem) presenUy ex- 
tend and l^ise^ and shall seijte into the king's h^ndf 
bis lands^ goodsj and chattels^ and that extent and 
f risement^ or valuation of the lands and goodsi^ 
shall return and certify into the Chancery as afore^^ 
said ; and thereupon ttie conusee shall have ano- 
ther writ^ called a " liberate/' directed to the she^ 
(iff out of Chancery^ to deliver to the conusee those 
lands and gpods to the vakie of the debt ; and upoa 
that " liberate" delivered to the sheriff, sucb land£l 
and goods as are taken in execution^ shall, without 
aay oth^ inquisition, and according to the former 
extent and valuation, be delivered to the oonusee 
by the sheriff^ and not before. 

The manner of executing the king's extent seems 
to be thia : if the debt be a specialty debt, it is 
stated at tbe beginning of the writ directed to the 
sheriff, that the debtor is by bond or record indebted 
to the king, and the sher^ is thereupon com* 
manded ta take the biody of the debtor, and im- 
prison him till the debt be satisfied, to enquire by 
the oath of good and lawfnl men what lands and 
tienamtiftls; aio4 of what yearly values, and also what 
gwds a^d c;h«ttek^ And of what sorts and values^, 
«id whf^ debta, cnadits, and speeMty<es> the debtor 
or any other persons in trust for him^ have ; and 
tQ <MMe all ibd said gXN>ds and chattels, landa fiwl 

Q2 
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tenements, debts, credits, specialties^ and sums of 
money^ to be carefully appraised and extended^ 
and to be taken and seized into the ktng^'s hands^ 
there to be retained until the debt be satisfied, 
- The compiencement of an extent for debts of a 
degree inferior to specialty debts, is by the issuing 
of a commission empowering certain persons to 
ascertain, by inquisition on oath, the existence of 
such debts ; and the extent directed to the sheriff 
states, that such inquisition has so found them ; he 
is then directed to proceed; as above. 

Where an extent against the king's debtor is 
only issued pro formfi, that an " extent in aid'^ for 
the recovery of debts due to the king'is debtor, may 
be grounded on it, it is usual to command the she* 
riff only to enquire by oath of good men^ %v1iat 
debts, credits, specialties, and sums of money, are 
due to the king's debtor^ to appraise them^ and 
seize them into the king's hands. 

The debtor's property under the writ of extent 
being at once seised into* the king's hands^ it is 
obvious that the writ of '' liberate/* sued for the 
purpose of giving the subject possession in an ex- 
teint on~ a statute-istaple, cannot be necessary in 
ao Extent at the king's suit. 

Whatever proceedings are had on the writ must 
be accurately returned by the sheriff; aiMl with 
respect to the return of judicial writs in general^ 
we may here observe^ that all writs of executioil to 
be executed by the sole authority of the sheriff^ 
Mch as a '' Ga. Sa./' '' Habere facira possessio*- 
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Item/' &G, are good when duly executed^ though 
never returned by the sheriff; for the plaintiff ha9^ 
the effect of hifi suit, (m) But if a party appre- 
hends himsdlf in]ure4 he may apply to the sheriff 
to return such writ ; and if the sheriff refuse^ an 
action on the case lies against him. (n) 

The manner of finding an inquisition will be 
Aewn at large under the head of Elegit. 

The extent^ which after judgment in an action* 
of debt against the heir on his ancestor's bond, 
issues against lands which the heir has by descent 
from such ancestor, is executed by the sheriff's as-* 
certaining, under an inquisition on the oath of 
honest men, what lands and tenements the ancestor 
having possessed in fee simple at the time of his 
death, came to the heir by hereditary right, and 
were possessedby hini at the time of the writ is- 
suing against him ; — ^how much the said lands and 
tenements are worth beyond all issues and re-^ 
prizes ; — ^and after such inquisition and finding, by 
delivering them, on a writ of '^ liberate" being 
sued out, to the plaintiff, to hold to him and his 
assigns, as his freehold, until his debt and damages 
be thence levied. 

The ^' Liberate'' does not confer actual but only 
legal possession ; and in order to gain actual pos* 
session the plaintiff must, if there be any opposi- 
tion, bring an ejectment. 

3. — ^The " Capias ad Satisfaciendum," is exe- 

(m) 4 Rep. 67. 5 Bep. 90. . (n) KA. hiU 
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cuted by the sheriff or his oficw taking into cm* 
tody the defendant's person. 

As to what shall be considered such takings it 
has been resolved^ that if a bailiff^ or other person 
anthcmzed by the sheriff's warranty pot bis hand 
upon^ (o) or only touches (p) the party^ spying thai 
lie arrests him^ it shall be a sufficient arrest^ with-* 
out shewing the warranty and without saying al 
whose snit be arrests hinij if the party does not 
ask. (q) 

So^ if the bailiff gires the warrant to his servant^ 
who, by his command and in his presence^ or whikr 
the bailiff waits at the door^ puts his hand upon 
the party ^ v^ying^ I arrest yon< (r) 

But if the party require it^ the bailiff m other 
authorized officer ought to riiew the warranty and 
ten at whose suit^ for what cause^ by what i^rocesa^ 
and in what court returnable^ the arrest is made } 
otherwise it will be wrongful, (s) And words only 
do not make an arrest ; therefore^ if a bailiff says^ 
I arrest^ but does not touch the party^ (though he 
be beat off by a sword or other weapon) it is no 
• nrrest. (t) 

When a party is arrested upon a ^' Ca, Sa/* bo 
IS itnmedkitely in execution^ before the return of 
the writ; (i^) and therefore if the defendant be in 

(o) Rep. 60. a, (#) 6 Ilep, 54. 9 Rep, 

(p) 1 S&lk. 79, 69. a. 
(g) 9 Rep. 69. a. (0 ^ Salk. 79. 

(r) Mod. Ca, 211. dub. (tf) 1 Roll. 901. 1, 30, 
Holt. Com. Dig* JSam, C 12* 
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the custoii^ of the sheriffy and another writ of 
'' Oa. Sa/' againdt him is delirered to the sheriff^ 
be shall be in execution immediately upon the 80- 
tond writ^ without actual arrest. (^) So^ if he b^ 
ftrrested^ and in custody of the sheriff upon mesne 
process^ and afterwards a ^' Capias utbgatum'' b^ 
delirered to the sheriff^ the party shall be in eus^ 
tody lipon the *' Capias utkgatum/' without an 
aetaal arrest ; and if he escape the declaration shaU 
say he was arrested. (^) 

The sheriff or his officer cannot break a house 
to execute a " Ca. Sa./' («) neither may he open 
the door though it be only ktehed ; or knocks and 
when the door is a little opened^ thrust in with rio^ 
lehce : («) but he may enter the house, even of ano- 
ther person, where the party is, if the door be 
open, (b) though it be six o'clock at night; (c) oi 
Itrrest a party through the window if the window 
be open ; but if the party arrested escapes into a 
house, or being arrested at a window, escapes, the 
officer may break the house to take him. (j) 

And where several families or individuals lodge 
in the different floors of one house which has but 
one street door, though the bailiff cannot break the 
street door, yet, if that be open, he may enter and 
break any other ; (9) for this privilege of doors is, 

(x) 5 Rep. 89. (c) 2 Cro. 486. C^mu Dig. 

iy) Ibid. Exec. C. 12. 

{«) 5 Rep. 92. (d) Pal. 53. «Roll. 138. 

(a) Hob. 62. (je) WheneTer the process 

(6) 5 Rep. 92. a. }s at the suit of the kiog, the 
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for obvious reasons; attached to houses, and not 
to the persons of parties concealing themselves from 
justice; (/) however^ if the bailiff^ on information 
that his prisoner has fled into any house^ break 
open the door, or any chest within the house, he 
takes it upon him to do so at his peril ; (g) for if the 
prisoner be not there^ he is guilty of a trespass. 
< The bailiff may not beat^ strike, or assault a 
party in the taking ; but if a party be taken and 
then fly, and draweth any weapon^ the officer may 
justify to assault, batter, and take him again. (A) 

By the 29th Car. 2. c. 7. a '' Ca. Sa." shall not, 
nor shall any other writ or process be executed on 
a Sunday, (t) 

The common returns to a writ of " Ca. Sa.'* are, 
that the sheriff has taken the defendant, whose body 
lie has ready ; or, that the defendant is not found 
in his bailiwick ; or, the sheriff may return that the 
defendant has become bankrupt, and obtained his 
certificate, and therefore he forbore to take him. (k) 

Bheriff or his officer may, after on a Sanday being ab&olutelj 

request to haye the door open- void by the statute, cannot be 

ed, and refusal, break and en- made good by any subsequent 

ter the house. 5 Rep. 91. b. waiver of the defendant; as 

(J) Cowper, 1 . by his not objecting until after 

(g) 2 Roll. 554* i* 15. H rule to plead given. 3 East, 

(h) Dal. 111. 155. 8 East, 547. b. 

(t) The service of process (*) Tidd, 1027. 
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3* A. — Of charging a Prisoner already in 

custody. 

Where a defendant is already in custody^ the 
plaintiff, in order to charge him further^ mast^ in 
the Kinj^'s Bench^ after the judgment roUdocquetted 
ind filed> sue oat a ^^Ga. Sa./' directed to the 
sheriff ctf the county^ in whose custody he is^ if the 
venue be laid in that county ; if not^ a "Ca. Sa." 
into the county where the venue is laid^ and '' tes- 
tatum Ca. Sa/' to the sheriff of the county where 
he is a prisoner. This writ he must send to the 
sheriff, with directions to charge the defendant in 
custody. If the defendant be detained in the 
King's Bench prison, a rule should be obtained 
from the clerk of the rules, for the marshal to ac- 
knowledge him in his custody. The marshal being 
served with a copy of the rule, will write his ac- 
knowledgement at the bottom of it, which ought 
to be of the same term in which the defendant is 
charged in execution : a *' committitur piece" 
should then be drawn up on unstamped parchment, 
and filed with the clerk of the judgments, in order 
that he may enter it on record : and it is usual, be-» 
fore this is done, to enter the " committitur" in the 
marshal's book, kept at the King's Bench office. 
The committitur, on every judgment, must be filed 
with the clerk of the docquets, on or before the last 
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day of the term in which the prisoner is charged 
in execution; and the said clerk must enter the 
coftimtttitdr on the judgment rol] within fbur days 
of the end of such term^ or five^ if the fourth be 
a Sunday; and in default thereof, the prisoner 
fhall be entitled to be disdiarged. (0 This rule 
iloes not extend to the case of $, prisoner cotnrait«- 
ied under a ^' habeas corpus/' 

If the defendant be removed^ aftw declaratioiij 
to the Fleet, or found in the pi^ison of an inferiof 
bourt, the mode of changing bitft in execution im 
ihe King's Bench, is, by a writ of " habeas cbrpus 
ad satisfaciendum,'* returnable in that court, on A 
day certain in term; and the number of the judg^ 
meat roll mast be endorsed on thci " habeas corpus." 
The prisoner is not bound to gtre notice of fans 
reflioval, but the plaintiff must take notice of it at 
Ms peril, (m) 

In Of der to charge the defendant in execution 
tn the Common Pleas, the judgment roll bein^ 
docquetied and filed, a '^ habeas Corpus ad satisfaci- 
endum'' must be sued out, directed to the warden 
bf the Fleet, and returnable in court on a day cer^ 
tliin. The number roll of the judgment sbouM be 
indorsed on this writ, and the writ being signed by 
the prothonofories, allowed by a judge, and sealed, 
•hould be taken to the clerk of the papiers df the 
Fleet prison, fMv days \^foir<t the return; npotl 

* » 

(nTM, 49/. (m)U,4'^, 
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Mrhich^ the defendant being brought into court 
^ith the judgment roll, the court will charge him 
in execution at the plaintiff's suit. 

If there are several judgments, there must be 
a ''habeas corpus ad satisfaciendum" in each suit 

When the defendant is charged in execution by 
any of these means, the execution is executed; so 
that if the plaintiff die afterwards, his executors 
need not revive the judgment by '' Sci. Pa./' or 
charge the defendant de novo. Note — a person 
voluntarily within the walls of a prison, cannot be 
arrested by a creditor in the ordinary manner, but 
a detainer must be lodged against him. (n) 

4. When an ''Elegit" has been prayed, the 
sheriff must impannel a jury of twelve men, who 
shall make enquiry, on oath, of all the goods and 
chattek of the debtor, and appraise the same, and 
also enquire as to his lands and tenements ; and on 
such inquisition the sheriff may deliver all the 
goods and chattels, (except beasts of the plough,) 
and a moiety of all the lands which the defendant 
or conusor was seized of at the time of the judg^ 
ment or recognizance, or after, (o) So, that if the 
defendant has aliened after judgment, a moiety of 
his land may be taken in the hand of the pur- 
chaser, (o) 

But if it appears to the sheriff, that there are 
gqodi aad chattels of the debtor, sufficient to satis* 



• • 



(n) 3 T. R. nn. Sad. c, 18. 

(o)Co.latt.289.b, Westm* 
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fy the debt^ he ought not to extend the land, (p) 
We may observe, however, that an '' Elegit/' when 
goods are taken under it, does not affect them in 
the same manner as a "Pi. Pa, ;" for under a "Pi, 
Fa./' the goods, if there are buyers, must be sold 
by the sheriff; but under an "Elegit," they are 
appraised by a jury, and may b,e delivered to the 
party that sued forth execution ; (q) and so, if in 
the latter case, judgment be reversed, the defend* 
ant may be restored to a term or goods in specie^ 
and not to the value, as where goods have been 
Sold under a " Pi. Pa/' (r) 

The inquisition ought to shew the place and 
county where the inquisition was taken and the 
lands lie ; ( «) to find the lands with certainty ; for 
to find no certain estate will be insufficient ;(/) 
and if the defendant be joint-tenant, or tenant 
in common, to mention it specially, (u) 

After the inquisition, the sheriff must deliver a 
moiety, but the jury need not divide it; (a?) and the 
sheriff is not bound to deliver a moiety of each 
particular tenement and £arm, but only certain tene- 
ments, &c. making in value^ a moiety of the 
whole. (^) But he ought to deliver the lands, des* 
cribed with certainty; (it is not sufficient to say 

(p) 2 Inst. 395. Exec. c. 14. ' 

(q) 1 Ld. Raymd. 346. Bac. (0 Moor, 8. pi. 28. 

Abr. Exec. c. 2. (u) Hut. 16. 1 BrownL 3$» 

(r) Cro. Jac. 246. 2 Wms. (x) Cro. Car. 319. 

Saund. 69. ^ (y) Doug. 473. 2 Salk. 563. 

(0 Dy. 208. b. Com. Dig. Bro. Elegit,* 14. 
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he delivered a moiety ;) described by boundd^ («) dis- 
tinctly ; (a) but it need not be by metes, (b) And if 
the parcels delivered by the sheriflF amount to more 
than a moiety^ the inquisition is void ; (c) (according 
to Carthew, Pullen v. Pirbeck, voidable only, by 
error, or an audita querelft ;) and in an ejectment 
upon it, (d) advantage may be taken of this nullity. 
If two plaintiflfs recover severally against one 
defendant, and the one plaintiff has a moiety of the 
defendant's land delivered to him on an " Elegit,*' 
the other plaintiff, on his subsequent " Elegit,'* 
can have but a moiety of the moiety that remains, (e) 
However^ if A. acknowledges two judgments to 
B., and B. takes out on them, two '^ Elegits" in 
the same term, on the one '^ Elegit'' B, shall have 
a moiety of A.'s lands, and on the other the other 
moiety, and is not restrained to a moiety of the 
moiety ; (/) for in judgment of law the whole term 
is but one day. {/) 

The sheriff must make an accurate return to 
this writ, of all that he has done on it, in order 
that die inquisition may be recorded m that court 
out of which the writ issued ; but if there are no 
lands, the sheriff need not take or return an inqui- 
«tion.(^) 



(2) Hut. 16. (d) 2 Sblk. 56l 

(a) Brownl. 38. (e) Cro. Eliz. 482. 2 Kownl. 

(6) Dal. 26. 97. 

(c) 1 Ld. Raymd. 718. 1 (f) E&tdr. 23. Aatc. 

Sid. 91. (g) 2 Stra. 874. 



The delivery Of land under an '^Elegfit/' does 
not confer actual, but only legal po98ession ,' and 
in <»rder to obtain actual possessioni the plains 
tiff must proceed by ejectment, (k) in which he 
must produce a c^py of the judgment of the writ 
of "Elegit/' and of the inquisition and return, (t> 

The word "price/' ib the statute, refers to gooda 
and chattels, and "extent/' to lands. Whenever 
tends are extended the plainttflf is accountable for 
ail the profits he receives. Hill his debt is satisfied. 
IBut a term for years may be either extended, that 
is, a moiety thereof may he ddivered to the plains 
tiff; or appraised^ like any other chattel, at a grosa 
price, by the jury. 

It seems, that where a term is appraised and sold 
at a grosa mm, it is a sufficient finding by the in-' 
(|Uisition^ that the debtor is poaseased of landa 
'^ for a ti^m of divers years yet to come.'' (i) But 
when the moiety of a term is extended, at an an^ 
uaal value^ so general a finding may perhaps be 
inaufficietit^ ( /) and Ae jury ought to find the eon* 
meAoeoient and conclnsioii of the term, (m) How-^ 
a«er, *if the sheriff sell a term, either under an 
^' Elegit" or " Pi. Pa.,** and misrecites it in date 
or time of duration, or the jury mistake it on an 
Elegit, the sale is void ; unless he also sells all the 

(A) 3 T, E. 29& (/) But see Lane, 50^ 61. 

\i) Bun. Ni. Pri. 104. (m) 4 Rep. 74. Dal. 139. 

(k) Cro* Ela, 684. S Leon, Gilb. bee. 35. Bat see « 

5K)4. Wms. Sannd. 68. f. 
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iniereei which tite de&iniafit ba« in the land ; for 
then it it good^ ao4:with8tanding the misrecitaL 

Hence^ it appears^ that to avoid all diSicultiei 
tod niceties on this 8ul;yect^ it i8 much mojre ad- 
visable to sue out a ''Fi. Fa/' against the debtor's 
goods^ ^nd if they are insufficient to satisfy the 
debt, then to t^e out an '' Elegit" agfiinst his land 
for the reinainder of the debt* If the defendant 
tenders the money at the time of the appraiBement^ 
And before the actual delivery of the term^ or even 
^ftersvilfds^ in courts the term is saved, (n) 

Tewiat by ''Elegit" ^th but a chuttel, Yfkich 
MiaU go to his executors; yet h^ sh^ h<dd if ut 
liberum tenementu^i/' (p) 

No aotice is given of ex/^cuting an " E}legit/' (p) 

5,-rTrhe sheriff, an a '' Fieri Pacigs" being de- 
livered to himj may eater tl^e house of th6 defend*- 
an^ wjieu ihid door is op^i^^ and seizit th^ goods 
pf the defendant there found ; (q) or the house of a 
rtnug^gej: ; and this^ by njight or by day^ if the door 
be ap?J9. {r) But if it be the house of a. s^rasignrv 
the sheriff ougl|t to aver that the goods ai^e there. ($} 
But U^ cannot hrealc open the outer 4oor of a 
dwelling-hpuse to mak^ executidm on goods^ (t) noor 
can he open the door though it be only latch^ ; or 
knocks and when the door is a little opened thrust 



(n) Moor, 873. 6Ub« Btf c. (q) 5 Rep. M. ft. 

34* t Wqtt. Soiind. 68. f • (r) Ibid, 

(o) 8 Ifift, ^e- (0 Ltttw. 1434. 

ip) Tid4, mi. (0 6 ReP' W. 
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in with violence, (u) However, if the outer door 
be open and the sheriff enters, he may afterwards 
break an inner door or trunk to take the goods, (x) 
An out-house or barn standing separate from the 
dwelling-house, may 'be broken open, (j/) And if 
the defendant's goods are borne into the house of 
another, to avoid execution, the sheriff tnay break 
the door to obtain them ; («) but he does this at his 
peril that the goods are there ; and if the party 
imprisons the bailiffs, the sheriff may break the 
house to deliver them, (a) Groods may be taken 
through the windows, if open ; (b) and a seizure 
of part of the goods in a house. In the name of 
the whole, is a good seizure of- all. (c) But the 
absolute property of the good«^ to be taken, must 
be in the debtor ; and therefore, if the sheriff take 
the goods of a stranger, though the platintiff as- 
«ures him they are the defendant's, he is a tres- 
passer ; for be is obliged at his peril to take notice 
whose the goods are, (d) and where he is in doubt 
may impannel a jury to enquire in Whom tfie pro- 
perty of the goods is vested! (e) The inquisition 
of this jury shall not be set aside, shall excuse him 
in an action of trespass, (/) or justify the return of 
'^ nulla bona," 

(tt) Hob. 62. (b) 1 Rol. Abr. 671. 

(«) Pal. 54. 2 Show. 87. (c) 1 Ld. Raymd. 725. 

(tf) Keb. 698. (d) 4 T. R. 6S3. 

(2) 5 Rep. W. a. («) 16 T. R. 88; 7 T. ft. 

(a) 2 Cro; 556« Pal* 63. 177. 4 T. R. 6»S. 648. 

2Rol. 137, (/)Dal. 146. 6T.R.88. 
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The goods of a bankrupt are absolutely vested 
in his assignees^ (except as against the king's exe* 
cation) (g) from the time of the act of bankruptcy ; 
and though the defendant become bankrupt after 
the writ of execution delivered^ which in other 
cases binds the goods ; yet^ as they immediately 
vest in the assignees notwithstanding the delivery 
oi such writ^ the sberiff may not sell tliem. But 
the sheriff is excused if he have no notice ; and if 
he sell them after notice in such case^ he must be 
sued in Trover^ not Trespass. (A) 

The sheriff is warran^ted in seising goods which 
have been fraudulently sold or conveyed away ; for 
sudi sale is void as against creditors ; (O and a 
principal badge of fraud is the defendant's contn 
nuiqg in possession, (k) 

So^ he is warranted in seizing goods; where ano- 
ther creditor having sei^^ed them under a prior 
" Fi. W^'* bi^ suffered them to remain long in the 
debtor^s han^s^ such delay being evidence of fraud 
in the first creditor^ and rendering the goods in 
the debtor's hands liable. (Q 

Bat this proceeding is not con- (g) See ante. 

closiye, ioT inquests of office {h) 1 Burr. 90. 1 T. R. 

are always trayersable; there- .475. Ante. 

fore an inquest found in favour (t ) Free, in CShan. 386^ 7. 

of A., by the sheriff's jury^ is (k) Gilb. Exec. 15. 3 Rep. 

not admissible eridence in an 81. 8 T. R. 521. But see 2 

action of ^' troTOr" for the Bos. and Pul. 59. 

goods, brought by A. against (0 Prec. Chan. 286. 1 Vez. 

the sheriff. 2 H. B. 437. 345. 1 WUs. 44. and« there^ 

R 
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So^ where a prior creditor has long delayed to 
execute a sequestration issued out of Chancery, (m) 

Where there are two partners^ the sheriff must 
seize all their joint property^ because the moieties 
are undivided ; for if he seize but a moiety and 
sell that^ the other will have a right to the moiety 
of that moiety : but he must seize the whole^ and 
sell a moiety thereof, undivided ; and the vendee 
will be tenant in common with the other part- 
ne;* : (n) of course the interest of the other partner 
remains; so that the sheriff could not return 
^^ nulla bona'' to an execution against the other 
partner^ (o) nor sell the whole property under an 
execution against one partner^ without being liable 
to an action of Trover^ at the suit of the other, (p) 

The court will not^ at the request of the part- 
.nership creditors^ give the sheriff time to return 
the writ^ until an account can be .taken of the 
several claims upon the partnership propisrty ; nor 
will they refer it to the prothonotary to enquire 
what was the defendant's interest in the effects, 
seized, (q) 

But the court will not countenance a hasty or 

fore, execution of a Fi. Fa. (p) Ibid, 

by leariDg it in a drawer on (q) S Bos. and Pull. 288. 

defendant's premises, will not 254. This latter, a yery strong 

arail against a subsequent ex- case. The partners sued, re- 

ecntlon. lMauleandSel.711. sided abroad ; were much in- 

(m) 4 East, 523. debted to the partner in Eng- 

(n) 1 Salk. 392. 1 East, land, who had ptddfor all the 

867. prcperty. 
(o) 1 Show. 169. 



Sect. 5.] Fieri Facias. 847 

unreasonable levy ; (r) and upon the applicalion of 
the sheriff, the court enlarged the tinie for his 
making a return to a " Pi. Fa./' upon suggestion 
of a reasonable doubt, whether the goods seized 
under the writ were not covered by an extent issued 
at the suit of the crown . ($) 

If a sheriff levy, after th6 issuing, but before 
the allowance of a writ of error, he must proceed to 
sell the goods ; (/) for an execution once regularly 
begun, must be completed ; and the death of either 
plaintiff or defendant^ after the delivery of the 
writ, does not affect the proceedings, (u) But a 
writ of error, with the requisite bail allowed, and 
notice given to the sheriff before the actual sale of 
the goods^ is a supersedeas to the execution. 

When two writs of '' Pi, Pa." are delivered to 
the sheriff, he must first > execute that which was 
delivered first; and if he first execute that which 
was delivered last, he will be liable to the party 
which delivered the first; (x) but for the further- 
ance of justice, which would obviously be impeded 
if any thing done under writs of execution were 
allowed to be invalidated, purchasers under the 
second writ, so wrongfully executed, are safe ; (y) 
and also a party who has taken a bill of sale under 
it from the sheriff, (z) 

(r) LoflFt, 5% (x) 1 W^ils. 44. 

(0 1 Taunt. 120. Q/) 1 Ld. Raymd. 251. 1 

(0 Will€8, 280. T. R. 729. 

(«) WiUes, 135. 2 Ld. («) 1 T. It 731. 4 East, 

Raymd. 1072. 523. 

R3 
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When the sheriff has taken goods in execution 
tinder a ''^ Pi. Fa./' he may sell them without other 
direction, though his office be determined before 
the sale ; (a) and in selling a term for years, it is 
sufficient to recite that the party was possessed of 
a term of divers years yet to cofiie, without Shew- 
ing the commencement or end of the term; and 
even where he mentions the date of the term, and 
iiiistakes it, if the bill of sale has general words^ 
Viz. all the defendant's interest/' it is sufficient. (&> 
But if the sheriff undertakes to recite the date of 
^e term, and mistakes it, omitting also the ge- 
neral words, the sale is void, (c) Howevier, a sieile 
by the sheriff continues good, though the judgment 
be afterwards reversed, (d) and the taoney only 
shall be restored, (e) if the sale was to a stranger. (/) 

Observe, that on the isiale of a term the sherifiT 
Cannot ^t the party out of possession by force, 
and the vendee in ; but if the party resists, the Ven- 
dee must bring his ejectment, (g) 

ft 

It must be noted too, that the sheriff catinot 
deliver the defendant's goods to the plaintilF in sa- 
tisfaction of his debt, butthe'gdodi^ mtiist bte sloW. (A) 

Ndr can he t'e^ddFiver them to ffafe defendant, if 
he pays only a^art of the debt; or 'defUn tbem till 



(a) Com. l)ig. Exec. c. 6* (e) Dy. S6S. a. 
1 Roll. 8S(8. 1. 50. (/) Yel. 180. 

(b) 4 Rep. 74. a. (g) 3 T. R. 292* 

(c) Ibid. {h) Cro. Eliz. 504b 

(d) 5 Rep. 9Q. b. 
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die money be levied, and also the charge of keep- 
ing them, paid; for though the sheriff may make 
immediate sale, and the keeping is in favour of the 
defendant, for which he ought to make amends^ 
yet this should be by agreement, and not by de- 
tainer till satisfaction : (O and it is said, that if the 
sheriff on a " Pi. Fa." levies the goods and pays the 
plaintiff with his own pjoper money, yet he cannot 
keep the goods to his own use, for the authority 
by which he acted was to sell the goods, (k) But 
it is holden, that the goods may be sold to the 
plaintiff suing out the writ, though not delivered 
to him without sale; and the practice by which a 
faSl of sale of the debtor's goods is made to the 
plaintiff, has been long admitted, and seems now 
established. (/) 

The plaintiff (by 43d Geo. 3. c. 46. s. 5.) may 
levy the sheriff's poundage, fees, and expences of 
the execution, over and above the sum recovered 
by the judgment; and by the 39th Eliz. c. 4. no* 
tiling but the poundage diall be taken by the she- 
riff for levying execution. 

Kensington Palace being kept in a constant state 
of preparation to receive the kin^, with his officers^ 
senrapts, and guards, residing and doing duty there 
at all times, is privileged as a royal palace againfit 
the intrusion of the sheriff for the purpose of exe- 



(0 Com. 1%. Exi^. C. 5. (0 I Ld* Raymd. 251. 

(*) Noy. 107- 
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cutin^ process against the goods of a person having 
the use of certain apartments there. (#») 

Before the removal of goods, the sheriff should 
take care, if the defendant be tenant of the pre-» 
mis^s on which the goods are taken, that the land* 
lord be satisfied whatever is due to him, not ex-^ 
ceeding a year's rent. If the sheriff remove the 
goods without so satisfying the landlord, he will be 
liable to an action at the suit of the landlord, his 
executors or administrators, (n) But in order that 
such action may be maintained, notice must have 
been given before the removal of the goods, that 
rent was due. (o) 

Such notice having been given, the landlord, in* 
stead of bringing an action, may move the court 
that he may be paid what is due to him^ out of the 
money levied, (p) 

This protection is afforded the landlord by the 
8th Ann. c. 14. s. 1., which statute extends to all 
manner of executions for the subject^ upon judg- 
ment for the defendant as well as plaintiff; (q) and 
the landlord is entitled to his rent without deduc* 
tion of poundage: (r) but only the immediate and 
not the ground landlord is entitled ; ($) and where 
there are two executions he cannot have a year's 
rent on each, (t) 



(m) 10 East, 578. (q) 2 Wils. 140. 

(«) 1 Str. 212. (r) 1 Str. 643. 

(o) 1 Str. 97. 214. (*) 2 Str. 787. 

(p) Basuesy 199. 211. (0 2 Str. 1024. . 
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The ^oods of a tenant are liable for a year's 
rent^ notwithstanding outlawry in a civil suit, (u) 

A commission of bankrupt is not considered an 
execution within this statute ; and as on the one 
hand the landlord may distrain for rent^ even after 
Assignment and sale of the bankrupt's effects^ at 
anytime before the goods are removed off the pre- 
mises ; so on the other hand^ if he suffer the goods 
to be once removed^ without distraining^ he must 
come in ^or his rent^ pro rata^ with the other cre- 
ditors, (x) 

The sheriff need not return a writ of ^' Pi. Fa./' 
unless called on to do so; but where all the money 
is not levied, the writ must be returned before a 
isecond can be executed ; for that must be grounded 
on the firsts and recite that all the money was not 
levied on the first writ ; (^) and an execution can- 
not be continued on the roll, which was never re- 
turned and filed ; so that, when a further writ is 
necessary, the first must always be returned. 

The usual returns are, '' nulla bona;" which is 
either general, that the defendant has no goods 
within the sheriff's bailiwick ; or special, with this 
addition, that the defendant is a beneficed clerk, 
having ho lay fee within the bailiwick. Secondly, 
'^ Fieri feci," that the sheriff has caused to be made 
of the defendant's goods the whole, or a part, of 
the money, which he has ready to be paid to the 

(tt) 7 T. R. 259. (y) 1 Salk. 318. 

(«) 1 Atk. 1051. 
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plaintiff. Thirdly^ that he had taken the g-oods to a 
certain amotint^ which remain in his hands f<Mr want 
of buyers; — or, fourthly, that he has made his 
mandate to thfe bailiff of a liberty, who has giveti 
him no answer, or returned '' nulla bona," &c. («) 

He cannot return ^^2l rescue;" for he has it in 
his power to employ the '' posse coiiiitatus :'*(o) and 
the levy, if made in a cofinty different from that in 
which the venue was laid, must be made under a 
'' Testatum Fi. Pa." 

6. The ^' Habere facias possessionem," and 
^' Habere facias seidinam," are executed (the for- 
mer for terms of years in lands or tenements, the 
latter for freeholds) by the sheriff^s putting the 
party in actual possession of lands or tenements^ 
recovered in ejectment, or a real action. 

If there be any resistance, the sheriff may raise 
the '^ posde comitatus" to his aid ; and, where a 
house is recovered, the sheriff may break open the 
doors to deliver possession : but he ought to sig- 
nify the cause of his coming, and request that the 
doors may be opened, (b) 

The sheriff miist take care not to deliver pos- 
session of more than is spe<^ified in the writ, dr he 
will subject himself to an taction ; (c) End he can* 
not return that another Is tenilnt of the land by 
right ; for that will not come in issue between the 
deihandaht and him. (d) 

(z) Tidd, 1001. (c) Style, M8. 

/ (a) % RoU. 57. (d) 6 Rep. 52. 

(6) 5 Rep. 91. 
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A sheriff delivered possession in the morning by 
a writ of '^ Hab. Fac. Pos." and, some time in 
the day, after the sheriff was gone, the defendant 
turned the plaintiff out of possession : it was held^ 
that, if he had been turned out immediately, or 
whilst the sheriff and his officers were there, an 
attachment might be granted against the defend* 
ant; 'for this had been a disturbance in contempt 
cff €be execution : but it being several hours after 
the plaintiff was in possession, the court doubted^ 
but agreed to grant a new " Hab. Fac. Po8."(e) 

(e) 1 Salk. 331. 
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CHAPTER VI. 



1. The plaintiff's further remedy wherjB the first proceeding 
has failed to procure him satisfaction, or the sheriff has acted 



amiss. 



- 2. Defendant's redress and protection in all cases of ex-- 
ecutiou. 

1. — X AKING each writ in the order hitherto pur- 
sued, let us now see what further steps may be 
adopted to gain satisfaction for a debt, \^fhen any 
writ issued has proved insufficient for that purpose. 
It has already been shewn in what cases the adop- 
tion of certain writs and proceedings had upon 
them will preclude a recourse to any other. Sub- 
ject to those rules, a party is enabled, in many 
instances, to proceed successfully on a second 
writ, where the first has failed, and always to 
obtain redress in case of any misconduct on the 
part of the sheriff*. 

With respect to the king's extent, if the lands 
seized under it are of so small yearly value, that 
the debt will not readily be paid by the annual 
returns, and the goods have proved insufficient^ 
the land may be sold outright for the discharge of 
the debt, (a) 

(a) 13 Eliz. c. 4. 8. 2. 
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And -by 25th Geo. 3. c. 35. for the more easy 
and effectual sale of lands of ihe crown-debtors^ 
the Court of Exchequer, on Application of the 
attorney-general, in a summary way, may order 
the estate of any debtor to the king to be sold, and 
compel the production of title-deeds, &c. ; and 
^ply the same in liquidation of the king's de- 
mand under a writ of ^^ Extent" or ^^ Diem clausit 
extremum." 

The surplus, after satisfistction of the debt and 
costs, to be paid to* the party entitled to the 
estate. 

On the sheriff's return of " non est inventus** 
to a writ of '' Ca. Sa.," the plaintiff may sue out 
an '' alias capias" into the same, or a '' testatum 
capias" into a different county ; or he may have 
into either a ^' non omittas Ca. Sa.," command- 
ing the sheriff that he omit not by reason of any 
liberty in his bailiwick, but that he enter the 
same : — or, instead of suing out an " alias," or a 
'^ testatum," the plaintiff may, if the action was 
commenced by original, proceed at once to outlaw 
the defendant, by suing out a writ of ^^ Exigi fa- 
cias," and process of outlawry, (p) 

Though, before issuing a '/ testatum," a ^' Ca. 
Sa." into the county where the venue was laid, 
be necessary, yet the court will not set the '' tes- 
tatum" aside for want of such '' Ca. Sa." pro- 
Tided the writ appear to be properly entered on 

ib) Tidd, low. 
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the rcrfl :(c) and where it was objected that th\s '^tes- 
tatum'' was not warranted by the judgment^ the 
court allowed the writ to be amended by the re- 
cord, (d) 

The ^ non omittaa'' may be inserted in the first 
writ. 

Where the defendant escapes^ or is rescued^ 
the plaintiff may either bring his action against 
the sheriff^ or sue out a new execution ; (e) and^ 
if the defendant escape from the King's Belurh or 
Fleet prison^ the plaintiff, on application to a 
judgCj may have an escape warrant in order to 
retake him^ which shall be in fo^ce throughout 
England^ (/) or bring his action . against the mar* 
sbal or warden: 

Where a person taken on a ^^ Ca. Sa.'' dies in 
execution^ the party (or his executors^ or admini* 
stratorsj at whose suit he was charged^ may s^ue 
out a new execution against the lands and tene- 
ments^ goods and chattels^ or any of tbem^ whieh 
were of the person so deceased^ provided that no 
bnds be taken which have. been sold bon& fide fior 
the payment of creditors, (g) 

If any or all of the ^^ Elegits'' first issued by the 
plaintiff into one or mDre couatiesy be i^etumed 

(c) 5 T. R. 272. c. 3. 

(d) 6 T. R. 450, S. P. as (f) 1 Ann. c. 6. 

to a « FL Fa/' ST. R. 6fi7. (g) 21 Jac. 1. c. 24. 47 

(e) 1 RolL Abr. 904. €ro. Geo. 3. sess. 2. c. 74. 
Car. 240. Bac* Abr. K^cc. 
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^' nibil^^ the plaintiff may have a ^^ testatum Ele- 
git" into another county ; or if, on the first '' Ele- 
git/' or *' Blegits/' lands of an insufficient value 
be taken, and it is afterwards discovered that the 
defendant has more lands, the plaintiff may have 
an ''alias/' or "testatum Elegit/* to seize them.(A) 
Atfd when '' nihil" is returned on an '' Elegit/* or 
the land taken under it evicted for ever, the plaintiff 
may, if he pleases, sue out a '' Ca. Sa/* or '' Fi. 
Pa/' (0 

It seems a Court of Equity will not oblige a 
judgment creditor to wait till he is paid out c^ 
the rents ; but will accelerate the payment by di^ 
recting a sale of the moiety taken under an '' Ele- 
git ;'' (») and, though an equitable interest (/) in 
prcqperty, sadi as that of a mortgagor's, cannot 
be taken in execution; yet the plaintiff, having 
first sued his writ of execution against the defend- 
ant, (m) may file a bill in equity to redeem the es- 
tate, by paying principal and interest due on the 
mortgage, {n) In equity, too, interest beyond the 
penalty of a judgment wmild be ailowBd to be 
fecJovered. (a) 

If land dieKvered ou an '' Elegit" be wholly u[nd 
for ever evicted, the plaintiff, his executors, or 
administrators, may have a '' Sci. Fa/' out of tliie 

(h) 2 Wins. Samid. 68. a.n. (m) 3 Atk. dOO. 

(Q 1 Leon. 176. (n) Ibid, and 799. 

(A:) 2 Atk. 610. (o) 3 Atk. 517. 
(O 2 New Rep. 461. 
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court whence the execution was sued ; (p) -but the 
whole of the land must be evicted, and for ever: 
for if a part only be evicted, even so thdt one acre 
only be left, or if the whole be evicted only for a 
given time, (as for satisfying a prior judgment,) 
the plaintiff must be contented to hold that acre> 
or wait for that reversion, though it be but a poor 
remedy, no other being given under the sta- 
tute, (q) 

On the return day of a '^ Fi. Fa.," if the sheriff 
being called on, by rule, to return the writ, neg- 
lect to do so, or to offer a reasonable excuse, the 
eourts will grant an attachment against him. (r) 
If '^ nulla bona" be returned, the plaintiff may 
have an " alias Fi. Fa.," or, if neces&ary, a ^^ plu- 
ries," into the same county, or a ^' te9tatum" into 
a different county, suggesting that the defendant 
has goods there ; (s) and this writ may be awarded 
into Wales, or a county palatine, (t) Or the plain-f 
tiff may sue. out an '' Elegit," or. a '^ Ca. Sa." atid 

(p) 32 IL 8. c. 5. Co. litt. tarn, tiU the right be tried 

290. a. between the contending par- 

(q) 4 Rep. 66. a. ties, or one of them has giTea 

(r) 1 H. Blackst, 543. But him a sufficient indemnity. 

if the property of goods be Tidd, 1000. 2 Blackst. 1064. 

disputed, which frequently 7 T. R. 174. 1 East, 33^1 

happens on a commission of 1 Taunt. 120.- 

bankrupt, Sec. the courts, on (^) Tidd, 1001. 

the suggestion of a reasonable (0 2 Wms. Saund. 183^ 4» 

doubt, will enlarge the time a. 

for the sheriff's making his re- 
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in any of these writs there may be a clause of *' non 
omittas/' 

If the return be not true, the plaintiff may main- 
tain an action against the sheriff, for the false re- 
turn, {u) 

Where the defendant has only an equity of re- 
demption in a leasehold estate, a '' Fi. Pa." will not 
affect it ; as^ the legal estate is in the mortgagee^ the 
plaintiff's only remedy^ in that case^ is to file a bill 
in equity to redeem the estate^ by paying off the 
principal and interest due on the mortgage. (8 
East, 467. 3 Atk. 300, 739.) but he must first 
take out execution. 

The plaintiff cannot regularly sue out a " Pi. 
Pa." into a different county from that where the 
action is laid, without a ^^ testatum/' (x) • nor a " tes- 
tatum" without a previous '^ Pi. Pa. ;" (3^) but the' 
award of a ^ testatum"' on the roll is sufficient to 
warrant -a ^^' Pi. Pa." into a different county :(«)' 
or if a '^ Pi. Pa.^ be sued into one county when 
it should have been a '' testatum," without any 
original " Pi. Pa." and the plaintiff afterwards 
sues out ah original '^ Pi. Pa." the court will 
permit the party to amend the former writ on 

(u) Where tlie sheriff re- are liable to a subsequent ex- 
turns ^^ nulla bona/' and ecution for his debt. 2 Vem. 
there is a recovery against him 239. 

for his false return, that rests (a?) 2 Blackst. Rep. 694.. 
no property of the goods, in Cj') 3 T. R. 388. 
him, or the^ plaintiff, -but they (s) Barnes, 196. 
remain in the defendant, and 
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payment of costs ; (a) ami they wiU w>t set a»ide 
a '' testatum" sued out, without an original '^ F'u 
Fa/' to warrant it, if the plaintiff afterwards $ue 
out such qriginal '^Fi. Fa./' and get H returned 
and filed, so as to be able to produce it on shewing 
cause, (b) though a writ of error has been previ- 
ously brought, (c) In the King's Bench it is ^p.i(l 
the "Fi. Fa./' on which the ^'testatum" is foun«l- 
ed, is returned of course by th^ attoi^nies them^- 
«elves, as originals are. (d) 

In all continued writs, the ^^ alias" or ^^teste- 
tum"' must be tested the day the Iprmer was (er) 
returnable ; for though, on mesne process thei:; 
can be no ^"^ testatum" Hill the ^^ quarto die post/' 
yet it is otherwise in writs of execution^ fppr in th^sip 
the party has no day in court. (/) 

If a part only of the money be levied, ibe pjain^- 
tiff may have another '^Fi. Fa./' '' E^gut,'' » 
^' Ga. Sa,/' £or the residue ; (g) or i|ii^ .brjw^ mi 
action on the judgment, whereiii tl^defi^ndiuit jpa^g 
be arrested^ if he was not in.tba originc^ action, (k) 
But tbe &f st writ must be r^eturnad; f&r the ^econ^j 
grounded on it, must reeite tint a}l.(he ^<lftfiy m§3 
wA levied thereon, (y) 

If the sheriff return ^' nulla bona," and that the 



(a) 3 T. R. 657. .(e) U. .«99, 

C^) 2 Sttik. a9. Baniesy (/) T. Jon. 
200. (g) Tidd, ItWfi. 

(c) 6 T. R. 472. ih) 1 New Aqp..lSa. 

id) % Salk. 690. (O^l^raos, A\i- 
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ddfisndant is a beneficed clerks having no lay fee, 
there goes a ^^ Levari fiicias de bonis ecclesiasticis" 
to the bishop of the diocese wherein the benefice 
Iies.(ii:) This writ is similar to a ''Fi. Fa./' and the 
bishop may seize and sell the profits of the bene- 
fice ;(/) but he must return ''Fieri Feci/* and not 
''sequestrari feci /' (m) he may also be called on, by 
mle, to return the writ, and is liable to an action 
for a false return. (») 

Upon this writ the bishop or his officer makes 
ont a ''sequestration/' directed to the churchward- 
ens, or, upon proper security, to persons of the 
plaintiff's own appointment, requiring them to se-» 
quester the tithes and other profits of the bene- 
fice ;(o) which sequestration, in order to give it 
{trior ity against others, should forthwith be duly 
published, by being read in church during divine 
service, and afterwards at the church door, a copy 
being affixed thereon, (p) 

The writ of " Levari facias de bonis ecclesias- 
ticis," is a continuing execution ; and if the se* 
questration issue and be published before the writ 
is returnable, it is sufficient, and the plaintiff is en* 
titled to the growing profits from time to time, 
though long after it is returnable, until he be satis* 
fied the sum indorsed on the^writ. (q) Yet, if it 

(k) Gilb. Exec. W. (o) Barnes's Eccl. Law, tit. 

(0 2 Mod. 957. Sequestration, 3. t. 317.. 

(m) 1 Str. 87. (p) Ibid, 

(n) GUb. Exec. 30. (q) Ibid. 

S 
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be actually returned^ the authority of the bishop k' 
at an end. (r) The proper way, . therefore^ is to 
rule the bishop from time to time^ to know what he 
has levied, (s) 

Where the execution is on a judgment against 
an executor or administrator, if the sheriff return 
^' nulla bona'' to the '' Pi. Fa./' the plaintiff, as we 
have seen, (t) must proceed by ^' Scire Fieri en qui* 
ry/' or by action of debt on the judgment, suggest- 
ing a ^'devastavit ;" but if a '' devastavit*' be at once 
returned by the sheriff, the plaintiff may have exe* 
cution immediately against the executor or admi- 
nistrator himself, by '' Ca. Sa.," '' Pi. Pa.," or 
'^ Elegit." 

When the sheriff has returned '' Fieri Feci/' 
the plaintiff may proceed against him for the mo* 
ney^ by I'ule . of court, or action of debt founded 
on his return ; or, 'though no return be made, an 
action of debt, account, or assumpsit^ will lie 
against the sheriff or his executors for the money 
levied ; (u) and in such action the statute of limita* 
tions cannot be pleaded ; for though, 'till the writ 
be returned, it is not matter of record, yet it is 
founded on a record, and has a strong relation to 

it. (a?) 

If the sheriff return, that he has taken goods 
which remain in his hands for want of buyers, the 

(r) 2 H. BL 582. (w) Cro. Car. 539. 2 Show. 

(s) Ibid. 79, ^8U Gilb. Exec. 25. 

(/) Ante. («) 2 Show. 79. 
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plaintiff may sue out a writ of '' venditioni expo- 
nas/' reciting the former writ and return^ and 
commanding the sheriff to expose the goods to sale^ 
and have the monies arising therefrom^ in courts 
at the return of the "venditioni exponas ;"(^) or, 
if goods are taken, but not to the amount of the 
debt/ the plaintiff may have a "venditioni expo* 
nas" for part^ and a "Pi. Pa/' for the residue, in the 
same writ.(t) It ^sbeen said, the sheriff is bound 
to find buyers ; (a) but the court of C. P. refused 
to grant an attachment against him, on his return* 
ing to a "venditioni exponas," that part of the 
goods remained in his hands for want of pur- 
chasers. (&) 

When the old sheriff returns, that goods remains 
in his hands for want of buyers, the usual way of 
proceeding in K. B. is, by writ of " Distringas" to 
the new sheriff, commanding him to distrain the old 
one, 'till he sell the goods, and have the money in 
court himself; (c) or, (which' is less Usual,) deliver; 
the money arising from the sale, to the new sheriff 
to bring into court. ((/) ' ' 

■ > 

(y) Cowp. 406. Equity will (b) 1 Bos. and Pul. 859* 

compel a sale of the moiety of (c) 1 Salk. 393. 2 liOrd 

land taken under an ^^tHegit," Hay md. . 1074. In writs on 

if 'the annual Taliie be yery mesn^ process, the prbceeding 

small in comparison of the against the late 'sheriff, by. 

debt. 3 Atk. 610* Ambl.'17. ^^ distringas," has ^iVen place 

Tidd, fll2. • to attachments. T^dd, 287.., 

(«) Thes. Brer. SOsi (d) Gilb. Ej^ec. 21, 34 Hen.* 

(a)2Ld. Raymd. i075.' 6l 36. 
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S. A.<— -Witli respect to the defendant's redress 
and protection in executions generally^ if a writ 
be irregular^ the defendant may move the court («> 
to set it aside^ and that the goods or money levied 
may be restored to him. A third person^ \?hose 
goods are taken^ may also move the court io have 
them restored. But if the right be not dear, the 
court wiU leave him to bring his action against the 
sheriff; or they wUl sometimes direct an issue for 
trying the right, and retain the money in court, 
to abide the event of the trial. (/) 

Upon an erroneous judgment, if there be a re- 
gular writ, the party may justify under it^ 'till the 
judgment is reversed; for an erroneous judgment 
is the act of the court, (g) and the party need not 
set forth in his plea, that the writ has been returned. 
But if the judgment or execution has been set aside 
for irregularity, the party cannot justify under it; 
for that is a matter in the privity of himself or his 
attorney ; and if the sheriff or other officer^ in such 
case, join in the same plea with the party^ he loses 
the benefit of his own defence : (h) the sheriff or his 
officer, nevertheless, may justify under an irregu- 

(e) The indulgence now cases, (1 Ld. Raymd. 439.) 

shewn by the courts in grant- The manner of proceeding on 

ing summary relief on motion, it may be seen, 2 Wm. Saimd* 

in cases of erident oppression, 148. b. 

bas almost rendered useless (/)Tidd, 1007. 

the writ of ^^auditft querelft," (g) I Sir. 509. 

though formerly it was the {h), 
wlj flieaiis of redress in such 
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ktr judgment^ as well as an erroneous one ; for 
they Bxt not privy to the irreg^alarity ; and so as 
the writ be not Toid^ it is a good justification^ how- 
erer irregular^ and the purchaser will gain a titl^ 
undinr the sheriff. (O But the sheriff, justifying on 
a returnable process^ must shew the return of the 
writ 

Wher^ the money has been levied and paid on 
an execution^ and tlie judgment is afterwards re^ 
tened, tbei^ the party tfaall have restitution with- 
out a '' Sci. Fa./' beoause it appears on the reeord 
that tibte money is paid^ itnd there is a certainty of 
what was lost. But where it is levied and not paid, 
there must be a /' Sci. Fa/' suggesting the matter, 
vix.« the sum levied, &c. If the judgment be set 
aside after execution, for irregularity, there needs 
no '^^. Fa/' for restitution; but if it be not 
mfide, an attachment shall be granted on the rule, 
lor a contempt, (k) 

We must here tememb^i that a writ of error 
allowed, with the proper bail put in, where re- 
quisite, is a supersedeas to executioa ; (0 that is, 
the etectetion must be delayed, at least, to wait the 
event of the. writ of error. But notice must be 
giveki to the sheriff befisDe the actual sale of goods 
or delivery of lands $ oilier wise too late, (my 

2. B.<~Taking the writlai in the order hitherto 
adopted, if the delendaat be aggrieved on an ex- 

(0 1 Yes. 195. 1 Mauls and (/) 2 Bac Abr. 740. 
Selwyn, 425. (m) 2 Roll. Abr. 491 • 

(k) % Salk. 588. 
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tent for the king, he may put in a plea to the writ^ 
and the matter in issue will be fairly tried. The 
party is allowed to traverse the inquisition on aa 
extent, because the king cannot be a wrong doer; 
and therefore the party cannot have an assize or 
ejectment if once put out of possession. See Gil* 
bert. Exec. 44. 4 Rep Company of Sadler s' case. 
86 E. 3. c. 13. The cases on " Melius inquiren- 
dum/* are, 4 Rep. 74. 2 Leon. 121. Noy. 46. b. 
]3Rep. 4S. Hob. 38. 7 Rep. 168. Hob. 20,^53. 
5 Rep. 58, 55. Gases on void inquisitions, Hardr. 
191, 106, 59, 85, 75, 482. Leon. 33. On tra- 
verses and office found, 4 Rep. 54, 60. 

A defendant, taken on a '^Ca. Sa.,'' being once 
discharged, cannot be taken again on the same 
judgment, even though he were set at liberty un* 
der an agreement, which he afterwards omits to 
fulfil, (n) And a discharge of one of several de- 
fendants, taken on a joint ^'Ga. Sa./' is a discharge 
of all from execution affecting the person, (o) But 
if one of two defendants, in custody under a joint 
'* Ca. Sa.,'* be discharged under an insolvent act, 
the other shall not therefore be discharged, fbr the 
discharge of the one was the act of law. (p) . . 

With respect to the return of the *' Ca. Sa./* 

by which bftil are fixed, if the principal be actually 

' in the custody of the sheriff, and the latter, at the 

instance of the plaintiff, return ^'non est inventus'^ 

(ft) 7 T. R. 420. 2 East, (o) 6 T. R. 625. 
243. (p) 5 East, 147. 
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to the '^ Ca. Sa." against the principal^ the court 
will set aside such return^ together with all sub- 
sequent proceedings against the bail^ and order 
the money^ levied under an execution against them, 
to be restored. (9) 

A party taken^ without lawful warrant, has his 
action of false imprisonment and assault against 
the officer or person taking him : so> his actiou of 
assault, if unnecessarily beaten, (r) 

On an '^ Elegit/' when the plaintiff, in due time, 
according to the rate at which the lands were va- 
lued, has been satisfied his debt, the defendant 
may enter; (#) (t. e. without further process, bring 
his gectment, if any opposition be n^ade.) But 
where the debt has been satisfied by any great 
casual profit, or the defendant has brought the 
whole money due into court, he must, in order to 
regain possession, bring his " Sci. Fa. ad rehaben- 
dam terram.''(#) It was necessary in every in- 
stance to sue out this ^writ before entry, after sa* 
tisfaction of a debt, by extent on a Statute Staple ; 
and the reason given is that the conusee of a statute 
staple, or recognizance in the nature of it, being 
in by matter of record, shall not be put out but 
by matter of record. (») But it is not easy to see 
why the tenant by Elegit should not, as to this 
point, of entry after satisfaction, be affected in 

(g) 1 New Rep. 251. (0 Ibid. 

(r) Rep. 69. («) 4 Rep. 67. 

(f) 1 1nst. 33. 
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the same manner as tenant under a Statute Staple ; 
the former being in by matter of record also. 

However^ the mode usually resorted to at pre- 
sent to obtain an account^ is^ by bill in equity ; 
which seems by far the preferable method ; for the 
sheriff extends the lands only at the annual value^ 
and often much below the real ; the creditor hold^ 
ing^ at this rate^ '' quousque debitum satisfisctum 
fuerit/' the debtor cannot^ at law^ upon a writ of 
'' Sci. Fa. ad computendum et rehabendam terram/' 
innst upon the creditor's accounting for more than 
the extended value. But if the debtor comes into 
a court of equity for relief^ the court will give it 
him^ by obliging the creditor to account for tiie 
whole he has received ; and as they who come for 
equity must do equity^ will direct the debtor to pay 
interest to the creditor^ even though it should ex^ 
ceed the penalty of a judgment, (^y 

Observe^ that where the lands are extended at 
an under vahie> the plaintiff hath an interest in 
tbem which cannot be divested by finding of sur* 
phisage. Of) 

On a '^ Fi. Fa./' if any money remains in the 
sheriff's hands^ after satisfaction of the debt^ da- 
mages and expences of execution^ the sheriff must 
restore it to the defendant ; but need not do so be< 
fore be is requested. («) 

When the sheriff has taken goods on a '^Fi. 

(x) 3 Atk. 517. Jac. 85. 

Of) Cro. Eiiz« 266. Cro. (z) Noy. 59. 
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Fa." to the amount of the sum directed to be le* 
vied, the defendant is discharged^ and may plead 
it in bar to an action of debt^ or '^Sci. Fa." on the 
judgment. («) But where two persons are jointly 
and seTerally bounds and execution is had against 
one of them^ and his goods are seized but not sold^ 
this cannot be pleaded by the other obKgor in an 
action of debt against him ; for 'tis no actual satiih 
faction to the plaintiff. (5) 

In strictness^ the money is to be brought into 
court ; but return of payment over to the party 
is good by permission of the court, though not by 
force of law : (c) and where a judgment is re- 
versed, the money levied is restored, but not the 
property taken; unless, perhaps, where it has 
been sold to, and remains in the hands of, the 
pbtintiff. 

When a judgment has been satisfied, by any of 
the before-mentioned writs of execution, or other* 
wise^ the defendant has a right to call on the 
plaintiff for a warrant or authority, directed to 
some attorney of the court wherein the judgment 
is recovered, authorising such attorney to enter up 
satisfaction on the judgment roll; which, bein^ 
obtained, a ^' satisfection piece" is made out in the 
King's Bench, on a slip of unstamped parchment, 
in the form of a bail piece, and taken with the 
warrant of attorney to the clerk of the judgments, 

(a) 1 Salk. 323. (c) 3 Lev. 203. 

(b) Ibid. 
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who win nake an entry thereof in his book of re- 
membrances, and deliver it over to the clerk of the 
treasury^ who enters the same on the roU. In the 
Common Pleas^ the clerk of the treasury brings 
the judgment roll into court in term time^ and the 
secondary enters satisfaction thereon. In vacation 
a judge's ''fiat*' is obtained for that purpose^ by 
the clerk of the judgments^ who enters satisfac* 
tion on the roll. On entering satisfaction on the 
roll^ it is usual for the plaintiff to pay one shilling 
for every hundred pounds recovered, to the se- 
condary^ who passes it over to the junior judge's 
clerk^ by whom it is distributed among the prison** 
ers in the Fleet prison, (d) 

(rf) Tidd, X033. 
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CHAPTER VII. 

\. Of " Capias UtUgatum" after Judgment. 
2. Of Attachments. 

L — ^VT HEN^ in actions which > have been com- 
menced by original^ the sheriff returns non est in- 
ventus" to a '' Capias ad satisfaciendum/' the 
plaintiff in those actions^ and in those only^ may 
have an " exigi facias^" and proceed to outlawry ; 
and this^ without an '* alias" or '^ pluries Ca. 
Sa. ;" (a) because^ the defendant having been al- 
ready in court before judgment^ and being suffi- 
ciently aware of the debt, ought to satisfy it. on the 
first suing out of the '^Ga. Sa.;" and his non-per- 
formance of this duty is a contumacy, for which he 
is put out of the king's protection. No writ of 
proclamation under 31 Eliz. c. 3. s. 1., is required 
upon an '' Exigent" after judgment, but only upon 
mesne process, (b) 

In the Common Pleas the defendant may be out- 
lawed upon a common or special original ; but in 
the Exchequer there can be no outlawry, as the 

(a) Gilb. C, P. 17. Trye, (b) Cro. Jac. 677. 
77. 124. Tidd, 131. 
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plaintiff cannot proceed in that court by original 
writ* 

The writ of " Exigi Facias" is made out by the 
filacer in the K. B. and by the exigenter in C. P.^ 
on leaving with them the " Capias ad Satisfacien- 
dum/' with the sheriff's return Of ^' non est in- 
ventus/' It should be tested en the " quarto die 
post" of the return of the ^' Ca. Sa./' and directed 
to the sheriff of the county where the action is 
laid^ (c) commanding him to cause the defendant 
to be liequired from county court to county courts 
or from busting to hustings (if) if in London^ at 
five stdccessive county courts or hustings^ until he 
be outlawed if he do not appear^ and if he appear, 
to take him. (e) If tbere be not five county courts 
between the teste and return of this writ, there 
issues upon the sheriff's return of it an '* Exigent" 
de novo, with a dause (from which the writ is 
called an *' allocattir") directing the sheriff to allow 
the several county courts at which the defendant 
has already been required. (/) 

If the defendant be taken or appear oti this '^fil- 
igent/' issued after judgment and ^' Ca. Sa./* he 
stands in the same situation as if taken on the ^' Ca. 



(c) Bro. Abr. tit. Exigent, plainturtolfiy bisaoiioiitlMre^ 
Dy. 295. Contra 3 Bac. Abr. when he intends to proceed to 
769. Gilbv C. p. 15. outlawry. Trye, 66. 

(d) The hustings in London (e) Trye, 112. 
Tidng held erery fortnight, (/) Trye, 114. 
renders it adfisable for the 
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8a. ;'' for it would be very unreasonable tilat Hie de- 
fendant should gain an advantage by standing out 
tii process of outlawry ; (gy he certainly ought not 
to be in a better condition than if he had been taken 
at first. 

If he be neither taken^ nor appear^ hut makes 
default at five successive county courts or hustings* 
be is outhiwed; or if a woman^ she is ^ahied, by 
the judgment of the coroners ; or^ in London^ of 
the recorder ; (h) and the judgment of outlawry 
being returned by the sheriff on the '' exigent,"' 
the filacer will make out a writ of '^ Gapias Utla« 
gatum,'' either general or special ; and it may be 
issued into any county without a ^^ testttum/' ( i ) 

By the general writ of '^ Capias Utlagatom" the 
riieriff is commanded^ '' that he do not omit by 
reason of any liberty of his county, but that he 
take the defendant, if he be found in his bailiwick, 
and him safely keep, so that he may have his body 
in court on a general return^day, wheresoever, 
Ac. ;" or in the Common Pleaa, " before the king^s 
justicea at Westminster," ^^ to do and recme what 
the cenrt shall consider oi him,'' (k) and the defend- 
ant being taken upon this writ, shall be in execu- 
tion for the party if the party will ; for though the 
defendant is in execution for the king under the 
'^ Capias Utiagatum," yet it is in consequence of 

(g) Tidd, 135. (0 1 Vent. SS. 

(6) Co. Litt 288. b. {k) Trye, 115. 
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the parfy'd process : (i) bat if ^ ^"^ GapiV does 
not lie for the party in the aetidn^ or the defend^ 
ant is taken by the '* Cap. Utl." after the year, 
he shall not be in ezeeation for the party without 
prayer, (w) 

By the specudyrrii of ^^ Capias Utlagabim/' tiie 
sheriff is commanded, not only to take the defend- 
ant, but to enquire by the oath of honest and 
lawful men of his county, what goods <») and diat« 
tels, lands and tenements, (o) he hath or had on 
the day of his outlawry, or at any time afterwards; 
and by their oath to extend and appraise the same, 
according to their true value; and to take them 
into the king's hands, and safsly keep them, so. 
that he may answer to the king for the true vfllue 
and issues of the same, making known to the. 
court what he shall do thereupon, on the return 

day. (p) 

Witnesses may be subposna'd to attend the exe^ 
cution of the inquiry; and when it is made^ the: 
sheriff is to take possession of the defendant's goods 
and chattels^ and of the leasehold tenements in, 
his occupation ; (9) but he is not to disturb the 

(/) Com. Dig. Exec. C. 11. (o) Leasehold and freehold^ 

(m) 6 Rep. 88. but not copyhold, (Parker, 

(w) This includes debts, ot 190.) or trust property. Cro, 

ehoses in action. 4 Rep. 99. Jac. 513. Stj. 41. Tfdd, 139* 

Lane,M. Lutw. 329. 1613. (p) Trye, 115. 

Gilb. C. P. 200. but 866,^ 2 {q) Tidd, 13^. 

Rol. Abr. 806. 1. 52. Sar. 4a 
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possession of defendant's tenants, (r) and can only 
take the profit of his freehold tenements. (») 

The inquisition should set forth with convenient 
certainty, the appraised value of the goods ; the 
particulars of the debts ; of what lands the defend- 
ant is seised or' possessed, the different parcels, 
in whose tenure, and of iyhat annual value beyond 
reprizes. (<) 

But the inquisition being an office of informa- 
tion, does not require so much certainty as an 
office of entitling ; (») but a '' melius inquiren- 
dum*' issues if necessary. («) 

The sheriff's return and inquisition is carried to 
the filacer, and filed in the office of Gustos Bre- 
Yium, (^) whence a transcript is sent into the Ex- 
chequer. (2) 

Out of this court then issues a '^ venditioni ex- 
ponas" to sell the goods and chattels, a '^ Scire Fa- 
das" to recover the debts, and a '' levari facias" 
to levy the profits of freehold lands ; (a) under this 
writ the sheriff may take even the cattle of a 
stranger levant and couchant upon the land, (b) 
A bill may be exhibited in the Exchequer in aid of 
these writs, against the outlaw, to compel a dis- 
covery of his real and personal estate, either by the 

(r) Tidd, 139. (x) Hard. 106. 

(*) Plowd. 541. Hard. 106. (j/) 3 T. R. 678. 

176. (z) Gilb. C. P. 16- 

(0 Tidd, 139. (a) Tidd, 140. 

(u) 2 Salk. 469. ^ (b) 1 Ld. Rayind. 30^; 
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ftBLinHSoi tfae attoiteey giMi8raI;t(c) ok* an* infer- 
mation in the nature af a trover and conversion, 
agnimt him that bath the ^oaJk' of the oiit]aw.'(<o 
The money raised under tiieie vrrits cannot he 
obtained by the plaintiff by any onihnavy proeeM 
against the sheriff^ who is accoantafale to^ the arowii 
only for the same ; but the plaint^ nay have it 
in satisiaction of his debt and costsy by applica- 
tion to the eonit of fisdieqaer, or die lords of the 
tneasnry. 

' If' the money raised do not ^cceedi fifty pounds, 
the court of Exchequer will^ on motion, order it 
to be paid to the plaintiff; if it exceed that amount^ 
fte plaintiff must petition the lords of the ^en^ 
Stti^^ who will also g^ve him a lease or granty imder 
the exchequer seal^ of the king's right to levy the 
profito of the land, (e) ■ '• 

'^ IHie^ petition being referred by ;.tko lords of tiie 
treasury t# ^eir.«oljicitQr^ who is famished with a 
eertiAeat^ of .the pr9Cbfldfag» fe^nnrtbe/ cteilirj in 
e^ttct^r wd aii';e|B4fiyttof «tjbe»raniQttnt^tiief ddbt 
wd «€mts >b€;in^ ::roade))bQfoi:e )a,baropj and ^ifiltd 
with the clerk of *the.(biei^i^, a^wwreantisiwued 
under th^ king's sign ^mkanali for the atMney 
general to cons^t tO'<an osdfri paraiantUoithe 
prayer of the petition ; and upon his consenting 
accordingly, on motipn, the order is made out^ en- 



*t 



(c) Hard. S3. (« ) Hard. 106; 

(<0 1 Mod. SO. . < 
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grossed^ and put under leai^ with a snbpi&na an- 
nexed to perform it. (/) 

The sheriff being serred therewith must pay 
over the money^ or incur an attachment. 

It is necessary that an eight-day rule should be 
given on the back of the transcript of the sheriff's 
return after the inquisition, before any '' Vfendi* 
timii exponas" issue to sell the goods ; and if there 
be not eight days in term time, the rule may be 
given for the geiieral seal out of term. The ihten- 
Uoii of this rule is to afford an opportunity for 
any one to come in and claim the goods, (g) 

Though a chattel real, as a term for years, may 
be sold under the '^ Venditioni exponas," yet A 
freehold cannot ; for an outlaw in civil cases dbe^ 
not forfeit his freehold landsi but only the profits 
thereof during his outlawry. 

A lease oi these lands is ac<)uired at less expence 
than a grant ; but if the goods and lands do not 
amount to something conaiderable, so to td pajr ^ 
the charges of petitioning, ftc. and yield the plain* 
tiff something in addition towards bis demand, it 
will not be worth ulrhile to proceed.* 

The mode of reversing an outlawry may be 
found At length in Tidd, page 141. 

2. — An attachment is a process from a court of 
record, awarded by the justices at their discretion^ 
On a bare suggestion, or on their own know- 

« 

(/) Tidd, 141. (^) 1 Lee»a Prac. Die. 250. 
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ledge; and is properfy grahtable in cases of con* 
tempts, (h) 

Attachment lies against attornies for base dealing 
by their clients^ in delaying suits^ &c., as well as 
for contempts to the court ;(t) against sheriffs 
making false returns of writs ; against bailiflb for 
frauds in arrest, and exceeding their power, &c. 
For contempts against the king's writ; using them 
in a vexatious manner ; altering the teste, or fill- 
ing them up after they are sealed,; for contempts 
of an enormous kind, in not obeying writs, &c., 
attachment may issue against peers. (A) 

Attachment lies for persuading jurors not to ap- 
pear on a trial ; for obstructing the proceedings 
of the court ; (i) for contemptuous words spoken 
of the court or its process ; for a rescue or diso* 
bedience to a subpoena or other process; for non- 
payment of costs on the master's allocatur, .or not 
performing an award, (my 

The ' court of B. R. may award an attachment 
against any inferior courts usurping a jurisdiction,, 
or acting contrary to justice; (n) though it is usual 
first to send out. a prohibition. Attachment lias for 
proceeding in an inferior court, after a '^habeas 
corpus" issued, and a supersedeas to stay proceed:- 



(h) LeaWs Hawk. P. C. ii. (0 1 Lill. 121. 

c. 22. 1 Wils. 300. (m) Tidd^ 498. 

(t ) 2 Hawk. c. 22. 8. 11. (n) Sidk. 201. 
(ft) 2 Hawk. c. ^.8. 35. 
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ings; (o) and it may be granted against justices of 
the peace^ for proceeding on an indictment after 
it ^'certiorari*' to remove the indictment : q?) But it 
does not Ke against a corporation^ the mode of 
<^ompulsion being by sequestration. (9) 

Attachment lies against a lord that refuses to 
hold his court after a writ issued to him for that 
pttfpose. (r) 

An attachment is the proper remedy for disobe- 
dience of the rules of court ; as of those made in 
ejectment^ arbitrament^ &c. So where a defend- 
ant in account^ being adjudged to account before 
the auditors, refuses to do it. (#) But an attach- 
tiient is not granted for disobedience of a rule of 
''Nisi Prius/* unless it be first made a rule of 
court ; nor for disobedience of a rule ipade by a 
judge at his chamber, unless it be entered; nor 
for dififobedKence of any rule without personal 
service. (0 

An attachifaent is proper for abuses of the pro- 
cess df the court, as for suing out execution where 
there is no judgment ; bringing an appeal for the 
death of a person known to be alive. It^eems^ 
also, that counsellors are punishable by attach- 
metit for fouY practices ; gaolers for misbehaviour 
in their offices ; witnesses for non-attendance at a 
trial. («) 

(o) 21 Car. ft R. (t) 1 l^od. 21. 1 Seilr. 71. 

(p) 1 UlL 121. (0 1 Salk. 84. 

iq) Cowp. 377. (») Leach'8 Hawkt P. C. if. 

(r) New. Nat. Brev. 6. c. 22. s. 30. 

T8 
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Except against th« sheriff for not obeying a 
|>erempt6ry rule to return a writ or bring in the 
body, and against other persons for non-payment 
of costs on the master's '' allocatur," or for con- 
temptuous words spoken of the court; m which 
cases the rule is absolute, (x) attachments are usu* 
ally granted on a rule to shew cause ; unless the; 
offence complained of be of a flagrant nature^ 
and positively sworn to. In this ease the party is 
ordered to attend in person ; and if he shall appear 
to be clearly guilty, the court, in discretion, will 
either commit him immediately,- in order to an- 
swer interrogatories concerning the contempt com- 
plained of, or will suffer him to enter into recog- 
nizance to answer such intei-rogatories ; which, if 
they be not exhibited in four^ys, the party mfty. 
move to have the recognizance discharged ; other- 
wise he must answer them, though exhibited after 
the four days : but, in all cases, if he fully answer 
ihem, he shall be discharged as to the attachment, 
and the prosecutor shall be left to proceed digainst 
him for jperjury, if he think fit. (ij) 

Upon aA these examinations the master is to 
make his report, and the party is then, and, not 
before, adjudged in contempt; (a) and in the lat- 
ter case is either immediately sentenced or com- 
mitted to the marshal ; unless the court waive giv- 
ing judgment, and order the recognizance to be 



» * 



(x) Tidd, 483^» 1 Salk. 84. . 

*(y) 1 Hawk- P. C. c. -22, s. 1. (s) 3 Burr. 1^57. 
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discharged ; (a) or the attorney general consent 
that the party may continue on the recognizance, 
to appear under a rule of court at some future 
time, (b) 

The attachment is a criminal process ; but^ until 
it 18 granted, the proceedings in the K. B. are on 
the plea side of the court, and must be entitled 
with the names of the parties. As soon as the at- 
tachment is granted, the proceedings are on the 
crown side, and from that time the king is to be 
named as the prosecutor. However, attachments for 
non-payment of costs, and for non-performance 
of an awards are in the nature of civil execur 
tions. (c) 

One of the most usual occasions for issuing the 
process of attachment, is against the sherifl^ for 
not returning a writ, or bringing in the body, 
after having returned ^'cepi corpus.'* This prac- 
tice seems to have superseded that of iamerciament, 
which was usual till about the year 1729. (d) A 
rule being granted for the sheriff to return the 
writ or bring in the body, six days are allowed 
him in. the country for that purpose, anft four in 
London or Middlesex : iC, at the expiration ftf that 
time, the rule is not; obeyed, an attachment mav 
be applied for by mption in court, ^roun^ed on 
^n affidavit of the seoice of the rule^ of a rf^turp 



(«) 3 Burr. 1258. (e) 1 T. R. 266. 

lb) 2 Burr. 797. (d) 2 IL Blac» 4SM. 
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iiot being found at the office of '' custos brevium/' 
or of bail not being put in and justified. (e> The 
above rule cannot be obtained if th^ plaintiff haa 
proceeded on a bail bond^ unless the bail bond be 
void ; for the plaintiff may not proceed on the bail 
bnnd^ and rule the sheriff too. (/) > - 

In the King'9 Bench the sheriff 's contempt is not 
purged by a surrender on a day subsequent to the 
expiration of tbe rule, though an. attachment be 
not moved f<Mr ; (g) but in the Common Pleas^ if 
tbe defendant justify his bfiil before the plaintiff 
niove for an attaobment^ the sheriff will not be 
liable4<A) 

This attachment may be moved for on the last 
day of term, (O is absolute in the first instanc^j^ and 
must be made, returnable on a general return day, 
though the preeeding process w^re on a day 4;er- 
tain . (k) It is irregular if taken out before tbe 
day after tlie ^expiration of ^e time allowed by the 
preceding rtilej.(i) and tbe i^ule is irregular if 
isauing< in viioatioo, though, tested fOn the dfy^of 
t)ie ..sberiff's return, (m) The sheriff has. tbe. same 
tifpe to obey the rules as thq. defendant to put in 
bpufc (*>* Bail,. (whether original or added,) <«>^ which 
" » < ■» , i . 

(e) Doug. 464. (it) 1 Str. 624. 

(f^l Wils. 223. ' (0 5 T. R. 479. 
ig) 8 T. R. sa , («) 2 East, «41. 

(h) 1 H. Bl. 9. (n) 1 N. R. 139. 8 T. R. 

(OBarr. 651. 1 Bos. and 464. 
Poll. 312. < <o)ST.R.M8* 
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did not justify in time^ nurt be etoepted tp before 
tiie sheriff can be attached ; (p) but he is still liable^ 
though the rule for the allowance of bail be not 
served ; (9) and if he be in contempt iefofye the' 
death of Hie defendant^ Uie attachment shall stU 
issue, (r) If the sheriff be ruled on the' last Klay mS 
tenn^ but goes out of office before the next term^ 
he is liable to the attachment for not bringing in 
the body ; («) but if not ruled within six months 
&fter the expiration of his office^ be cannot be at* 
tached.(i) 

The sheriff must be called upon in a reasonable 
time^ and where the plaintiff delayed from Hilary 
to Michaelmas term^ the attachment was set 
aside ; (u) but the sheriff, by delay, waives irregit- 
larity in the issuing of an attachment. 

An attachment granted against the present she* 
riff, must be directed to the coroner ; against the 
late, to his successor ; and if one sheriff die where 
two have been ruled, the attachment will be grant* 
ed against the survivor, (^y An attachment against 
the coroner is directed to elisors, named by the 
master in the K. B.^ or prothonotaries in C. P. (g) 

By indulgence of the courts, an attachment 
may be set aside on payment of costs, where bail 

1 

(p) Lofft, 159. (») 7 T. R. 462. 3 Bos. and 

(g)4T.R.493. Pull. 15U 1 Taunt. 111. , 

(r)^ T. R. 133. ' (x) Willie v. Be&swell, *?. 

(0 1 H. Bi. 629. 3d G. 3« 

(0 2 T. R. 1. 20 Geo. 2. (g) 2 Blac. Rep. 911* * 
c. 37. s. 2. 
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is put in^ and no trial lost, (z) But the sheriff^ in 
general^ can only be relieved from an attachment 
for not bringing in the body^ by paying the ^ole 
debt and costs^ and not merely the sum sworn to 
and costs, (a) In the Commoa Pleas the attach* 
ment may be avoided by justifying bail and pay? 
ing costs;. (6) and a ^^ cognovit/' without notice^ 
discharges the sheriff, (c) .. 

(«) 4 T. R. 352. 7 T. R. (W I Bos, and Pall. 3U. 
239. 1 Taunt^. 56. 

(a) 7 T. R. 370. (c) 1 Taunt. 159. 
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FORMS. 



Of Confession oxii of Weits of Inquiry, of 
PosTEAs, and of Judgments. 



A. B. plaintiff, (J i) ' 

In the King's Bench. and Confwsion of 

C. JD. defendant. ^;S?'" 

X CONFESS this action, and that the plaintiff 

hath sustained damages to the amount or /• 

(the damag^es as laid m the deckiration,) besides his 
costs and charges, to be taxed by the Master ; but 
no jadgment is to be entered up, or execution is*, 
sued, until the — -^^ day of next, in de&ult of 

Sayment of the sum of- /• (the real debt) being 
le debt in this action, together with the said costs : 
And I do hereby agree tnat no writ of error shall 
be brought, nor bill in equity filed ; and that in 
case the plaintiff shall enter up his judgment in 
default of payment, he shall be at liberty to levy the 

^id sum of /. together with the costs, sheriff's 

poundage, and all other incidental expences. As 

witness my hand this day of — — 18—. 

CD. 

I confess the debt in this cause, and that the ($ t.) 
plaintiff hath sustained damages to the amount of The like, in 
Is, besides his costs and charges to be taxed by the ^^^^, 
Master, Sfc. (as above). 

3 
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. (i ^0 I do hereby ag^ee to withdraw the plea (or de* 

Th* J»kc, re- murrer) by me pleaded (or put in) in this cause ; 
i^!^^^^ and do confess tlus action, or the debt therein, Sfc. 

(as before). 



($ 4.) George the Third, by the grace of God, of the 

Writ of in. united kingdom of GreaUBritain and Ireland kin& 

quiry, by biM. defender of the feith. To the sheriff of greet- 

ing : Whereas A. J3^.1atdLy in our court before us 
at Westminster^ by bill without our writ, impleaded 
C D. being in the custody of the marshal of our mar- 
shalsea before us : For that whereas, Sfc. (here recite 
the declaration,) to the damage of the said A. h. of 

L as he said, and thereupon he brough't his 

suit, Sfc. And such proceedings were thereupon had 
in our said court before us at Westminster aforesaid, 
that the said A. B. ought to recover against the said 
C D. his damafi;e8 on occasion of the premises : But 
because it is unknown to our said court before us, 
what damages the said A. B:' hath sustained by 
means of the premises afore&id : Therefore we com- 
mand jou, that by the oath of twelve good and lawful 
men of your bailiwick, you diligenflj inquire what 
damages the said A. B* hath sustained, as weE by 
means of the pr^nises aforesaid, as for bis costs and 
chaises by him about his suit in this behalf ex- 
jpeuded ; and that you sMd to us at Wesiminster^ on 

neiii after -^ the inquisition which you shall 

thereupon take, under your seal, and the seals of 
those by whose oath you shall take that inquisition, 
together with this writ. Witness Edward Lord 
tdlenboroiighy at Westminster, jthe — — day of — 
in the — — year of our reign. ff^oiff* 

• 

($ 5.) George the Tbird^ S^. To our chancellor of our 

The like^ into county-palatine of Hdincasterj or to his deputy there, 
a county-pala. imeting : WTiereas A. B. lately in our court be- 
*' fore us at Westminster, by bill without our writ, 

impleaded C Z). being in the.tU8tody,4'<^. (as be- 
fore) : And such proceedings w^re thereupon had 
in our said court before us at Westminster aioresaidf, 
t|iat the said A. B. ought to re^y^r against tlie sata 



WRITS OF INQiriRY, &C. |8T 

C. D. his damaMs on occasion of the premises : But 
because it is unknoum to our said court before us, 
what damages the said A. B. hath sustained by 
means of the premises aforesaid ; therefore we com- 
mand jou, that hy our writ under the seal of our 
said countjr-palatine to be duly made, and directed 
to the sheriff of the same county^ you command the 
said sheriff^ that by the oath of twelve good and 
lawful men of his bailiwick, he diligentW inquire 
what damages the said A, B, hath sustained, as well 
by means of the premises aforesaid, as for his costs 
and charges by him about his suit in this behalf ex- 
pended ; and that you send to us at Westminster^ 

on -— next after the inquisition which the 

said sberiff shall thereupon take, under his seal, and 
the seals of those by whose oath he shall take that 
inquisition^ together with this writ. Witness^ 8fc, 

George the Third, 8fc. To the sheriff of , « «•) 

greeting ; Whereas C D. was attached (or sum- ^r* ®{ *"' . 
moned) to appear in our court before us, to answer giaAl 
A, B. o(ik pl^, that whereas, S^e, (to the end of the 
declaration.) And such proceedings were thereupon 
bad, Src. (as in a writ of inquiry by bill, making the 
return general, wheresoever^ Spc) 

For the Writ of Inquiry in Replevin^ vide post^ d ^» ••) 
Replevin. 

George the Third, SfC. To the sheriff of -, (i 9.) 

and to &e ri^ht honourable Edward Juord Ellenbch ^f**^/**^,,, 
roughy our chief-justice assigned to hold pleas in our ST debt on ' 
court before us, (or, ^^ to our justices assigned to bond, to aMCM 
take the assizes in your county'*) greeting : Where- damages on 
as A. B. lately in our court before us at Westmin- 9 w.^.*c,*i* 
sfer, by bill wiuiout our writ, imideaded C D. being fa.' 
in the custody of the marshal of our marshalsea be- 
fore us, of a plea of debt on demand, for /. of 

good and lawful money of Great- BritaiUj upon and 
by virtue of a certain writing obligatory, in the penal 

sum of L bearing date, S^c. and sealed with 

the seal of the said C. D. : And such proceedings 
were thereupon had in our said court before us, 
that it was afterwards considered by the same 
court, that the said A. B. ought to recover against 
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the said C. D. his debt aforesaid, together with his 
damages which he had sustained on occasion of the 
detention thereof, Sec. whereof the said C D. is 
convicted, as appears to us of record : And there* 
upon the said A. B. according to the form of the 
statute in such case made and provided, suggested 
upon the roll whereon the said judgment so reco- 
vered against the said C D. as aforesaid is entered, 
to the effect following, to wit; that the said writing 
obligatory whereon the said judgment was so reco- 
vered against the said C. D. as aforesaid^ was made 
and given by him the ^aid C X>. under and subject 
to a certain condition thereto subscribed, whereby 
after reciting, ^c. (statins the recital, if any, pre- 
ceding the condition of the bond,) it was declared, 
that 1^ Sfc. (reciting the condition) : And the said 
A. B. further suggested on the said roll whereon 
the said judgment so recovered a^inst the said 
C D. was and is so entered as aforesaid, that, Sfc. 
(here state the suggestion of breaches, to the prayer 
of a writ of inquiry, and then proceed as follows ;) 
as we have received information from the said A. B. 
in our court before us : And the said A. B. having 
praved our writ to inquire of the truth of the afore- 
said breaches of the said condition of the said writing 
obligatory, and to assess the damages which he 
hath sustained thereby; therefore, according to the 
form of the statute in such case made and provided, 
we command you the said sheriff, that you summon 
twelve good and lawful men of your bailiwiek, 
io appear before our said ri^ht honourable Edward. 
' Lord Ellenboroughy our said chief-justice assigned 
to hold pleas in our' said coiJirt before us, (or '^ be-* 

fore our said justices of assize,^') on the 

day of next, at the Guildhall of the city of 

London^ (or ^' at JVestminstcrrhall^ in the county 
of MiddleseXy^) to inquire diligently on their oath 
of the truth of the premises, and to assess the dam- 
ages which the said A. J3. hath sustained by rea^n 
of the aforesaid breaches; and that you have on 
that day before our said chief-justice (or justices of 
assize) this writ : We likewise command omr siud 
chiet-justice, (or justices of assize) that he (or i^ey) 
certify the inquisition before him (or them).taken^ 
to us at iVestmimUr^ oil —— next after -n — toge-. 
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ther with the naine8 oT those by whose oath such in- 
quisition shall be taken ; and that he (or they) also 
have there then this writ. Witness Edward Lord 
Ellmboroughy &c. 

George the Third, *c. To the sheriff of , « ^^^ 

and to the right honourable Edward Lord Ellenbo- dibt on^ilrt?- 
fmgh^ &c. greeting: Whereas A, B, lately iaour clesofHgree- 
court before Us at Westminster, by bill without ment. 
oQr writ, impleaded C. D, being in the custodjr, 
Sfc^ of a plea that he should render to him the said 

A. B^ the sum of /. of good and lawful money 

o{ Greats Britain, yyhich he owed to and unjustly 
detained from him ; for that whereas by certain ar-* 
tides of agreement (or a certain indenture) made 
t)n, <S*c. (reciting the whole of the declaration,) to 

the damage of the said A, B. of /. as he said, 

and therefore he brought his suit, S^*c* And sucli 
proceedings were thereupon had in our said court 
before us, that it was afterwards considered by the 
same court, that the said A. B. ought to recover 
agaiilst the said C D. his debt aforesaid, together 
witH his damages which he had sustained on occa- 
fion of the detention thereof, S^c, whereof the said 
C £). is convicted, as appears to us of record : And 
the said A. B, havinjg prayed our writ to inquire of 
the truth of tlie aforesaid breaches of covenant 
above assigned, and to assess the damages which 
he the said A. B. hath sustained thereby; there- 
ibre, according to the form of the statute in such 
case made and provided, we command you the said 
sheriff. 4'c* (^^ in the last, to the end). 

' George ihel^hivA, 8sc. To the sheriff of , The like, in 

and also to our chief-justice of the bench at ^^^^^ ^?*p 

Westminster, {ov ^Mo our justices assigned to take "" ,in • • 
ilie assises in you^' county") greeting: Whereas 
C Z>. was summoned to be in our court before 
our juj^fices at WesimTnster, to answer A, B. as- 
signee 6f -^ fiberiff of the county of accord* 

iflg id the form of the statute in that case made and 
jit'ovided, of a plea that he rendered to the said 

A/B. a j; assignee as aforesaid, the sum of /. 

0f lawful mouev of Great-Britain, which he owed / 
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to and unjustly detained from liim ; for that wbereag, 
^c. (reciting the whole of the deckratioD,) to fte 
damage of the said A. B. as asmgnee as aforesaid, 
of-- — L as he said, and therefore he brought his 
. suit, S^c. : And it was in such manner proceeded in 
our said court, before our justices aforesaid, that it 
was considered by the same court, that the said 
A. B. ought to recover his 8aid debt, and his damages 
by occasion of the detention thereof: But becaQse, 
according to the form of the statute in such case 
made and provided, a jury ought to inquire of tiie 
truth of the said breach of the said condition of the 
said writing obligatory above assigned, and to assess 
the damages ths^t the said A. B. has sustained there- 
by; and the said A. B. having prayed' our writ 
for that purpose; therefore we command you the 
said sheriff of — ^ — to summon twelve good and 

lawflil men of your county, to appear befoKe 

our chief-justice of the bench at Westmmskr^ as- 
signed to hold pleas in our said court, (or ^^ before 

our said justices of assize'') on the day 

of at in the county of to inquire 

upon their oath of the truth of the said breach, and 
to assess the damages which' the said A. B, hath 
sustained t^reby ; and that you have on that day, 
before our said chief-justice (or justices of afiri^e^ 
this writ. We likewise command our said chief- 
justice (or justices of assize), that he (or they) cer- 
tify the inquisition , before him (or them) taken, to 
our justices at Westumnster^ in — — • together with 
the names of those by whose oath such inquisitiCQ 
shall be taken ; and that he (or they) have also there 
this writ. Witness, 8fc. 

I « 

($ 11.) Tabe notiae, that the plaintiff intends io proceed, 

Term's notice altejr the end of ther enairiiig term, by giving so- 
•f inquiry. tic© of inquiiry in this cause. Dated^ 4^. 

A. B. plaintiff, 
($is.) In the King's Bench. and 

Notice of in*. C. D. defefidanti 

2^,inZ^ Tate notice, that a writ of inquiry of damage 

in this cause will be. executed ob — '— the ^ "^ 
i^yQf — *«i«* inetantf between the hours of- 
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and -^— • of the clock in the forenoon of the 
same day, at die secondaries' office. No. 14, Loti^ 

bury, London. Di^d this day of 18—. 

Yoiir's, Sfc. 

E. F. plaintiff's attorney. 
To Mr. G. H. defend- 
ant's attorney. 

If in Middksexy say, ** between the hours of (J 13.) 
eleven of the clock in the forenoon and one of the l^e like, in 
clock in the afternoon of the same day, at the she- -*^***'««»- 
riff's cSce, Bedford Street^ Bedford Row, in the 
coimtj e( Middlesex^** 

If in the country, " at the house of ■ , com- ($ ^^O 
monly called or known by the name or sign of—— J*® ^'^^^ *" 
ia -L street, at in the county of — ^.'^ "^^ "^""^^y- 

I do hereby ccmtinne the notice of executing ($15.) 
the writ of inquiry, given you in this cause, to Notice of con- 

the day of next, when the same will ^ino»nce. 

be executed between the hours of and 

at . Dated, ^rc. 

Your's, S^€. 

E. F. plaintiff's attorney. 
To Mr. (?.^. defend- 
ant's attcxrney. 

I do hereby countermand the notice of exe« ($i6.) 
eating tiie writ of inquiry, given you in this cause. Notice of 

Dated, 4*c. countermand. 

yi. B. plaintiff, ($ ir.) 

In the King's Bench. and Notice of atl 

C. D. defendant, tending by 

Take notice, that the plaintiff (or defendant) will ^**'*"»*'- 
attend by counsel, on the execution of tlie writ of in- 
quiry in this cause. Dated, Sfc* 

(tawit) An inquisition indented, taken 'at Inquisition on 



the hoUBe of-— called or known by the name-or ?J^*^^j"* 

sign of-— in the said county of on the — — JSSp. " 

day of — — in the —year of tke reign of our sove- 
reifftt lonj <7eofge the TMrd, by th^ ^raCe^f -^God^ 
of tiie united Kingdom of Greai^ Britain and /re- 



n 



fe^irf kit%^ defender of the ft.ith, and in the year 

df our Lord 18 — y- before sheriff of the c&smij 

aforesaid^ by virtue of k writ of our sslid ford the 
king, to the said sheriff directed, and to this inqjo^i- 
tion annexed,' to inq tire of certain matters in the 
said writ specified, by the oath of E. F. &c. Konest 
and lawful men of the said countj, who upon their 
oath say, that ^. JS. in the said writ named nath sus- 
tained damages to the sum of ■ ■ 7 . by the means 
in the said writ mentioned, besides fais (XfBi» and 
charges by him about his suit in this behalf laid outj 
and for his costs and charges aforesaid the suni of 

1. In witness whereof, as well I (he said she* 

riff, as the said jurors, have set our seah to this 
inquisition, the day and year above- written. 

keturh. The execution of this writ appears in the inquisi-; 

tion hereunto annexed. 

The answer of -^-^ Aeriff 

The like, 6n "^^^^ ^^ wit. An inquisition indented^ taken be- 
the statute 8 & fore mc the right honourable Edzoardljord EUen- 
fa^*^^^*^*^^* ioroE^g-A, his majesty's chief-justice assigned te 
^ hold pleas in the court of the lord the king before 

the king himself, (or " before us and — ^ his 

majesty 8 justices assigned to take the issiifes ill ^fc' 

county of ") on the -^ — day of — r ^^ 

the year of the reign of our sovereign lord 

George the Third, by the grace of Gddtyf tUnifltted 
Kingdom of GreaUBritain and Irelana King, dej 

fender of the faith, and in the year of oorLom 

18—, at in the county of ,* by virtue of 

his majesty's writ directed to the sheriff of the said 
county, and to me the $^id chiefgustice? (or ** tou5? 
the said justices of assize") and to this inquisition 
annexed, by the oath of £. F. &c. twelve go6d 
and lawful men of the counl;y aforesaid, who beii^ 
sworn and charged upon their oath^ say that, 4^ • 
(here set out the finding of the jury, upon the breach 
assigned); and they fgrther say upon their oath, 
Chfit the said A. B. hdth sustained damages by th^ 
* a&resaid breach of the said condition of the said 
writing obligatory, besides his costs and charges hy 

him aoNDut bis suit ia this bebalf upended, iB ^^'' 

In witness whereof I the iaid cloef-jtetke (or ^^ ^^ 
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the said iusticefl of aisi^V) have hereimto aet my 
band aiia seal (or '^ oar hands and seals'^ the day 
and fear and at the place above-mentioned. 

Tlw execution of this writ appears in the inquisi- Return. 
tion hereunto ann^ed* 

The answer of the chief-Justice (or ^* of 

, and the justices 01 assize'*) with- 
in-named. 

I 

to wit. Subpoena to testify on inquiry, be- (i is.) 

tween^.i). (daintin and C. D. defendant, on the Prteape for 
part of the plaintiff (or defendant.) wifawia, on • 

E. F. attorney. ^011!;"' 
18— ^ ^' 

George the Third, 8rc. To G. jff. &c. (here in- (J 19.) 
sert the names of the witnesses,) greeting: We StOpema. 
command you, and every of you, that laying aside 
all and singular businesses and excuses whatsoever, 
you, and every of you, be and appear in your proper 

persons, before our sheriff (or sheriffs) of on 

at (according to the notice of inquiry,) 

then and there to testify the truth, according to 
^our knowledge, in a certain cause now depending 
m our court before us, between A. B. plaintiff and 
C. 2). defendant, of a plea of trespass on the case, 
(or at the action is,) on the ^part of the plaintiff, 
(or defendani,) on which our certain writ 01, inquiry 
of damages hath been sent by us out of our said 
court, and directed to our said sheriff, (or sherifis,) 
then and there in due form of law to be executed ; 
and this, you, or any of you, shall in no-wise omit, 
under the penalty of 100/. Witness Edward JLiord 
EUenborougky &c. . .^ , 

By virtue of a writ of subpoena to you directed, (J 20.) 
and herewith shewn unto you, you are to be and Subpam" 

sqipear before the sheriff (or siheriffs) of on ticket. 

• at (as in th^ subpcem^) to testify the 

truth according to your knowledge, in a certain 
cause now depending between Jl. B. plaintiff and 
C. D. defendant, of a plea of tresp&ss on the case^ 
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(or as the action is,) on the part of the plaintiff (of 
defendant), in which cause a writ of inquiry of da« 
mages will then and there be executed ; and this 
you are not to omit under the penalty of 100/. 

Dated the day of in the — — year of the 

reign of our sovereign lord George the Third, SfC. 
and in the year of our Lord . 



E, F. attorney for 



By the court 
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POSTEAS 



After WA RDS^ that is to say, on the day and at (M) 
the place within-contained, before the right honour- ^^^^^S^^ ^^ 
Me Edward Lord Ellenborough, the chief-justice ^^^^^l^, 
within-mentioned^ William Jones esquire being as- iu a toA-n- 
sociated unto the said chief- justice, according to cause, where 
Ae form of the statute in such case made and pro- Jjake* default. 
Tided, comes the within-named ^. £. by his attorney 
within-mentioned, and the within-named C Z>. al- 
though solemnly required, comes not, but makes 
default ; therefore let the jurors of the jury, whereof 
mention is within made, be taken against him by his 
default: And the jurors of that jury being sum- 
nioned) also come, who to speak the truth of the 
tnatters within-contained, being chosen, tried and 
sworn, say upon their oath, that the said C JD» did 
undertake and promise, in manner and form as the 
said ^. J3. hath within complained against him: 
and they assess the damages of the said A, B. on 
occasion of the not performing the promises and 
undertakings within-mentioned, over and above his 
costs and chargers by him about his suit in this be- 
half expended, to /. and for those costs and 

charges to forty shillings : Therefore, Sfc. 

Afterwards^ that is to say, on the day and at the (§ -2.) 
place within-contained, before the right honourable Tlie like, 
Edward Lord Elicnborougli^ the chief-justice with- \vlicie the de- 
in-mentioned, William Jones esquire being asso- p^jlaJj"'^ ''*'' 
ciated unto the said chief-justice, according to the 
form of the statute in such case made and provided, 
come as well the within-named A, B* as the within- 
named C\ D. by their respective attornies withiu- 

V '^ 
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, mentioned V and the jurors ofthfe^^jirfy^'wli^rfof 

1 mention is within made, being; summoned, kOo cbme, * 

who^ to speak the truth of the matt^r^'^tfafti-edn'^ 
tained, being chosen, tried and sworn, say upon their 
oath, Sfc. (as before). 

(S$.) Afterwards J that is to say, on the day and aft Ae- 

The likcy with place within-contained, before the rig;fat honourtibfe 
aidleff. Edward luord EHenboroughj the chief-juslic^ wilh- 

in-mentioned, William Jones esquire being^ adso^ 
ciated unto the said chief-justice, according td the' 
form of the statute in such case made and provided, 
comes the within-named^. B. by his attorney -wMh- 
in-mentioned, and the within-named C D, aftikoiigtr' 
solemnly required, comes not, bat nmkM d^fittdt;' 
therefore let the jurors of the jury, wherebP^aehtiktfi' 
is within-made, be taken against him by his di^feul^t' 
And the jurors of that jury being ^ttiikli^iied/- 
some of them, that is td say, E. 9. ftc'^lfere 
name such of the jurors as appeared at thS^fna^y 
come, and are sworn upon tiiat juiry, anA. be* 
cause the residue Of the jurors of the 'same jiury do 
not appear, therefore others of the by-«tiitiderG^ 
being chosen by the sheriff of Ihe county ofotetaid, 
at the request of the said ^. J?. (orC. JD.) and -by 
the command of the said chief-justiee, (if in LMim 
or Middlesex; if at the assizes, ^^hv command of 
the said justices,") are appointed anew, whdse 
names are annexed to the Within-written pamel, at- 
cording to the form of the statute in that case made 
attd provided ; which satd jurors sdapptrint^d anew, 
that Is to say, G. H, &c. (naming the tEi^^^men) 
being called, likewise come, who, together with the 
said dthet* jurors before impanelled and swotlf. 
being cholsen, tried and sworn to speak the trvth 
of the matters within-contained, say udonr'^tiM# 
oath, that the said C. D. did undertake ana pronlise^ 
Sfc. (as before). 






is 4.) Afletwatd^j that is to say, bn the day "fti^N^t'^he 

The like, at place within-contaiued, before --^-^ one of ifa^ ^M-* 

theassiies. tices, iS^-c and — ^— one of l!be 'barotts, IJH^i jtimcey 

of our said lord' fhe km^, ^ssi^fiM'd' ft]^ <»e^tto 

assizes in the county of — '^; acdMrditi^ ta'^ttt 

form of the statute, ^-c.-' *- - * u.lu^iv. ^^uj 



i^/SiffVor^ ^t is to say, at the next geueral [S >•) 
lessioaof assize liolden at Jjancaster^ in aniTrorthe The like, ta 
covat^rBBl^tiDe ofJUincaster witbin-mentioned, upon py,*|ine 5f 

-7T-t.tM,fyn — dajr of ~ in the year of the / 

reign of hia present majesty king George the Third, 

be&re oneofthe justices of our said lord the 

luw, &c- ^d one of the justices of our said 

I(Wd^e Itmg, S(c. justipea of our said lord th^ king 
tt Jtfiiinonster foresaid, cometJi the withip-named 
'j-.jt. bjr.hjl atforoey, and prayetfa to be done to 
Mp wmt tlfe law requireth, in order to try the 
imuft irUbiD-joined between h|m and the witbin- 
i^lwA ^r Xf- wi wheneufon by a writ of our said 
la^< tJm kipg, the sberinof the said county is com- 
raaiidvAi' tint be «ai|se Ut come before the said, jus- 

m^.,ima ai.- Xf^ficofhin o» n^^t V> come, in 

tkq'Sme WBsion or asuize, twelve^ cfc. by whopi) 
^.-ai)4 wiifi wi^r, ^c. Ut irocoguize, ^c. beca^ise 
a«,wd), 4c- ^ spnie 4ay is (ivep to .the.said par- 
ti^ !t«r«r^. Atwtucbtwy here, Qome as well the 
<aid jt,,B- by hip attorney ^foresaid, as the said 
Ci^, by.^ii—r-bip attorney; and the anerifr, to wit 
~-~>,m>K retmaiethbelore the said justices at Zrfin- 
cuter, ^te wu4 writ ^vemre fada^ to him in form 
^rmwl <^nected» tqgefher with a .panel of. the 
oan^ ef the jurqn) ffi ibe same writ annexed, ip all 
tluq^ ser^vod «nd executed ; and the jurors tbere- 
upoB impaotlled ^i^ae npt : tbere&re by. another 
writ pf the Raid {ord Ube king, thf san^e sheriff of the 
coHtrfy B£>r«H*d is cQnunaj(>ii|ed, th^t he have their 
b«dieii b^fea^. ^ aai4 jusUf^ at X^ficaster, oo 
—? MHtt to- cot^e, in. the seme; , seapio^, Sec. Af 
Wfcitfcday.i to wU, oai — r- in the — — yew of the 
Timi,.,S[4f. ^xlme here OS w^U the said 4- J^r ss the 
*ifl C..JP. ,by tiieic respeetiv? aftonjies af(>resaid; 
sad the ^wiS* returpetn before ^ same Justicos 
at i^meatUr, ihe, aajnetwrit,! in alljthings served 
and executed; and thereupon the jurOTS impa- 
i>^ed and drawn by ballot, according to the tbrnl 
«^.^f^lDf#te in #tKb case m^ juid ^ 
cf^lgi^i^iterr. ItiiewwB coma, who to ^ 
tCil^r m^U^s .witbin-m^nitiooed, 1 
bwijiHrf wo«Mr *"> their ojith my* < 
«|l9Q>.,jtl)a, tjiud 'jUBtii»s at ./i^Oi 
mve prized to the iaid- partif^ .;—-?• next to 



'S98 



POSTEAS. 



come, to be before tbe said lord the king, to Iiear 
judgment, 8fc, 

(^^•) Afierwards^ that is to say, at the session otChes* 

The like, in /^^.^ fj^id ^t Chester in the county of Chester^ in the 

pahrtne of common-hoU of pleas of the said county, upon 

Che$t€r, the day of in the year of the reign 

of our sovereign lord George the Third, by the 

frace of God, of the united kingdom of Greal 
Britain and Ireland king, defender of the feith, 

before the honourable ■ the said lord the 

king's chief-justice of CAe5/er, and Francis Burton 
esquire, the said lord the king's other justice of the 
said county ,> being the next session for the said 
county after the within-written record was delivered 
to the said justices here, comes the within-named 

A. B. by his attorney, and prays a writ of the 

said lord the king of causing to come before the said 

justices, upon in this same session/ twelve, SfC. 

by whom, Sfc. and who neither, Sec. to recognize, 
Sec. becausQ as well, S^c. the same day is given to 
the parties aforesaid here, Sfc. upon which same 

before the same justices here, come as well the 

said A. B. by his attorney, as the within-named C JD. 

by his attorney ; and esquire, sheriff of 

the said county, doth now return here the said writ 
of causing to come, to him in form aforesaid directed, 
together with a panel of the jurors' names to that 
writ annexed^ in every thing served and executed ; 
and the jurors thereupon impanelled, being re- 
quired^ none of them came; therefore that jury 
was respited until — — next in this session, for 
defect of j.uror8. Sec. Therefore it is commanded 
to, the sheriff of the said county, that he then have 
the bodies of the jurors aforesaid, 'Sec the same 

. Any is given as well to the said A. B. as to the said 

C. !D. here, Sec. upon which before the same 

, justices here, come as well the said A. B. by to 
" said attorney, as the said C. D. by his said at* 
t^rney; and the said sheriff now return9 here 
the said writ of having the, bodies of the jutors 
aforesaid^ to him in form aforesaid directed, iog^ 
ther with a panel of the jurors* names to ^that ivrit 
annexed, in every thing served ^nd executed ; and 

'' 'the jurors thereupon impahelW^^ being^requifedj 
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tbat 10 to say, £. F.^ G. H.y Sec. do come, and 
bein^ chosen by ballot and sworn, according to the 
form of the statute in that case made and provided, 
upon their oath say, £*c. Therefore the said justices 
p;*efix to the said parties, to be before the king 

himself at TVestmimtery on then and thereto 

lie^r judgment. 

j^Urzcardsj at the court of our lord tlic king of (^ 7.) 
Portmote of the city of Chester, held at the same city, Tlie like inthe 
ID the common-hall of pleas there, according to the cityof CA«i/fr. 
use and custom of the same city hitherto obtained and 
used, from time whereof the memory of man is not to 

the contrary, upon the day of in 

the year of the reign of the same lord the 

king, before esquire, mayor of the said city of 

C/iesler, being; the next court of Portmote after 
this .w:rit was delivered, here coroeth the said^. B. 

by his attorney, and prays the said lord the 

kiog^s writ, to the sheriff of the said city of Chester 
to be directed, to cause to come before the said 
mayor, tvyelve free and lawful men of the said city, 
to try the said issue ; and it is granted unto him, 
returnable here at the next court of Portmote of 
the said city of Chester, at the said city in the 
said common-hall of pleas, before the mayor of the 
said city for the time being, to be held by adjourn* 

ment upon the day of in the same 

year : At which next court of Portmote of the said 
city of Chester, held at the same city, in the said 

common^hall, upon > ■ m .. the said day of-—: — ^ 

in the same year, before the same mayor of the said 
city here come as well the said A. B.hy his said 

attorney, as the said C. D. by his attorney ; 

and and sheriffs of the said city Of CheS" 

ter^ now return the said writ of venire facias, to 
them in form aforesaid directed, together with a 
.panel of the jurors' names to that wrijt annexed, 
m every thing served and executed; and the. jurors 
thereupon impanelled being called, to wit, ,i?. jF^., 
G. I/.9 &c. do come, who, to say the truth of!the 
premises being chosen, tried and sworii, say i^pon 
their path, &c. And hereupon the said — — esquire, 

mayor of the said city of Chester, prefixes next 

after ^:*-— for the. parties aforesaid to be before ,tUe. 



lung^J^selfat fVipsimmsterjihen and Aese to he^r 

•♦ft* • / 1 ^ I • 

(\^') Say upon their oatb, that the said. C. Xl|« ^id dq- 

"^^ ^^'^^oS? ^®J***^'*^® ^'^^ promise, in manner and form as the 
by'oneof seve- ^^ ^* ^* ^^^^ within complained against hkn ; 
raidefeDdantSy and they assess the damages of the said A,.B. oa 
where another occasion of the not performing the within-men- 
ment go'^by de- ^oned promises and undertakings, aj» well i^gainst 
fault the saia C. D. as against the witfiin-named E. F. 

over and above the costs and chaigea of the said 
A. B. by him about his suit in this behalf expepded, 

to L and for those costs and chajiges to 40^. : 

Therefore, S^c. 

(S ^0 Say upon their oath, that the said C X). did 

'^^oM^^f^ within SIX years next before the day of exhibitaiff 
^/^r^M. ^^ ^^^^ (^^ ^y original, of suing out the oririnal 

writ) of the said A» B. against the said C. D* 
in this cause, undertake and promise, in manner and 
form as the said A* B. hath within complained 
against him ; and they assess the daraag69, 4^« (as 
before, p. 295). 

(S 10.) Say upon their oath, that the wIthin-named E. F. 

The like in his lite-time did undertake and promise, in man- 

w^o?^ on ^ ^^ *"^ ^^"^ ** *® ^^ -^- ^' ^** within in that 
asampgU by behalf alleged ; and they assess the damages, ^c. 

the testator, 

(^11.) ^^y upon their oath, that the said C D. on tlie 

The like on ^^Y ^^ exhibiting the within bill of the said A. & 
pleneaOrnhd' fyxT hy original, of suing oujt the original writ of the 
**^^^* said ^. jET in this behalf) had divers goods and 

chattels, which were of the within-named E, F*ak 

the time of his death, in the hands of him the said 

C jD. as executor of the last will and testament of 

f^ Hfie said M. F, to be administered, to the value of 

1, as the saidw^. J3. hath within in that behalf 

alleged ; and they assess the damages^ S^c. 
.. . ♦ 

{\ i<) $ay upon their oath, that the said C D. doth 

TheKkc, on q^^ ^ ^he said A. B. the within^mentioned sum of 

'h in manner and form as the said A. M* bath 



mldOet. 
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within in that behalf alleged ; and they assei^ Ae 
damagea of the said A. £.jM4)QcaaNQni«l'Uiadetaair 
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ing the 'irithih debt, over and abov^ bis costs and 
charges by him about his suit in this behalf expend* 
ed, to 1^. and for those costs and charges to 40^. : 
Therefore, 4rc. t. 

Say upon their oath, that the within-mentioned (S is*) 
writing obligatory is the deed of the said C. D. as The like, on 
the said A. B. hath within in that behalf alleged ; nmi esi faoum. 
and'tibey assess the damages, Src. (as in the last). 

Say upon their oath, that the said C. D. cUd not (§ 14.) 
pay to toe said A. B. the within-mentioned sum of The like, on 

■ 7 . or any part thereof, on the — — day of ^^ «* ^^'^ 

in the condition of the within writing obligatory 
mentioned, according to the form and effect of the 
said condition, in manner and form as the said C. 2>. 
haUli within in that behalf alleged ; and they assess 
the damages, 8^c. 

1§ipy upon their oath, that the said C. D. did not (S 15.) 
indemnify, Sfc. but wholly refused and neglected Th« ^^^y .©a 
so to do, contfary to the tenor and effect of the Jon? wheiJ? 
condition of the within-mentioned writing obliga- damages are 
tory, in manner and form as the said ^. B, hath aweBsedonUie 
within in that behalf alleged ; and they assess the J^j^; lf[l ' 
damages of tiie said A, B. on occasion of the de- 
taining the within debt, over and above his costs 
and charges by him about his suit in this behalf ex- 
pended, to Is. and for those costs and charges to 40^.; 
and they also assess the images of the said A. B. 
on occasion of the breach of the said condition with- 
hi assigned, according to the form of the statute in 
that case made and provided, to^— ^^/.: There* 
fere, ^. 

— as to the enm of—^L in the ——count of thtf (S 1^) 
within declaration mentioned, parcel of the snm of '^^l^^toto" * 
-/• within demanded, upmi their ofxth say, that ^^^re part u 
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the said C D. doth owe the said sum of — ^/» to found for tha 
our said lord the king and the said A. B. who sues defendant. 
as aforesaid, in nianner suid form as tihe said AiB. 
who 'Siies as aforesaid hath witihin complained against 
liiiai; and they assess the costs andehai^es dT the 
said A. B. vfho sties as afefesaid, by Mm about his 
8«#in thia behalf esiepeaded^ to 40#. Mtd as to Iho 
residue of ikm said sum of L in the other counts 



of the within declaration mentioned, the jurors 
aforesaid upon their oath aforesaid say^ that the said 
C. D. doth not owe the same or any part .thereof to 
our said lord the king and the said /i, B. who sues 
as aforesaid, as the said C. D. hath within in that 
behalf alleged : Therefore,. iS'C, 

{S 17.) Say upon their oath, that the said C, Z). is guilty 
The like, on of the premises within laid to his charge, in manner 
^Me^" /** and form as the said A. B. hath within complained 
against him; and they assess the damage^ ptthe 
Baid A. B. on occasion thereof, over and aboTebis 
costs and charges by him about his suit in this be- 
half expended, to ^/. and for those CQSits ^nd 

charges to 40*. : Therefore, Sfc^ 

iS 18.) Posted for the plaintiff in Replevin^ vide post, 

Replevin. 



Vi 19.) Say upon their oath, that the said C D, is guilty 

■She like, on of the .several trespasses within laid to his charge, in 
^^H^^^^ *" manner and form as the said -4. B. hath within 

complained against him ; and they assess the da* 
' mages, S^c^ 



trr^itti. 



iS90.) — as to the first issue within joined between the 

The like, on parties aforesaid, upon their oath say, that the said 

in trespass^and ^* ^' ^^ guilty of the several trespasses within laid 

asiauit. to his charge^ in manner and form as the said A. B* 

hath within complained against him : And as to the 

last issue within joined between the parties atbre- 

said, the jurors aforesaid upon their oath aforesaid 

say, that th^ said C. X). at th^ within*mentioned time 

when, Sfc. of his own wrong, and without any such 

cause as he the said C Z). hath within in that behalf 

alleged, assaulted, beat, bruised, wounded and ill- 

tiwated the said A> B. in manner and form as the 

* ^ said A. JB. hath within complained against him , and 

they assess the damages, 4"^. *.. . • 

(S^^') -^as to the first issue within joined cbetween the 

not^giiiiVy to a parties afoiresaid, upon their oath say, that the sJiid 
new assign- C. Z).. is not guilty of the several trespasses i!Kitbin 
ment, where i^id to his charge, in manner and fopm a^ the ^id 
arrfound for ^- ^- ^^th within compl^ipod againsthim t. And as 
the defendaat. to the second • issue within joined between the fiiar^ 
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ties afbresald, the jurors aforesaid upon their oath 
^y, that the said C. D. at the within-mentioned 
time #hen, 8^c, did not of his own wrong, but for 
such i5ause as he the said C. D. hath within in his 
last pica in that behalf alleged, assault, beat, bruise, 
wound and ill-treat the said A. B. as in the first 
count of the within declaration is mentioned : And 
as to the last issue within joined Ijetween the parties 
aforesaid, the jurors aforesaid upon their oath say, 
that the said C. D. is guilty of the trespass within 
anew assi^^nfed, in manner and form as the said A, J3. 
hath within complained against him; and they assess 
the damages of the said A. B. on occasion of the 
committing of the said last-mentioned trespass, over 
and above his costs and charges by him about his 

suit in this behalf expended, to /. and for those 

costs and charges to 40^. : Therefore, 8fc, 

Say upon their oath, that the said C. D. is guilty (S if) 
of the several trespasses within laid to his charge, Thelike,wheie 
in nranner and form .as the said A. B. hath within i^l^^^^^^ 
complained against him ; and they assess the da- and another 
mages of the said^. £. against the said (7. D. on acquitted. 
occasion thereof, over and above his costs and charges 
by him about his suit in this behalf expended, to 

/. and for those costs and charges to 40^. And 

die jurors aforesaid upon their oath aforesaid fiir-> 
ther say, that the said E. F. is not guilty of the se* 
vera} trespasses within laid to his charge, in manner 
and form as the said A. B. hath within complained 
against him : Therefore, ^c. 

Postea for the plaintiff in Ejectment^ vide posty {S 23,4,5.) 
Ejectment. 

— and the jurors of that jury being summoned {S 26.) 
also 'Come, who to speak the truth of the matters Pos/ea, where 
within contained, were chosen tried and sworn; j juror is with- 
whereupon for certain causes, moving as well the '^*^°* 
said chief justice (or justices) as the within-named 
plaintiiF and defendant, E. F. one of the jurors of 
the' said jury, is withdrawn from th^ pannel thereof; 
'^d the residue of the jurors of that jury afe alto* 
' g^eth^r discharged' froni givino^ tfny verdict of abd 
' atoc&i the premises wtthin^enuoned, Sec. * 
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{S S7.) ^ and the j urora of thftt jwy bf H^;-sttnilH)^f^^fp 

Potteaf^T the come, who to speak the tri^b of th^ i|if^tec9 wlwij^ 
defeDuanty on contained, were chosen tried *and iBwprp ;,.ai^ siftsc 
a Doosmt. evidence being given to them therwpon, «he^ ii:^)^: 
from the bar of this court, to consider of their ver- 
dict to be given of and upon the |)ireqoi3e6 hiW4 fft^ 
the said jury had considered theFQai^ Md agi^4. 
among themselves, tikey returned tp H^e said i^x^f9^ 
give their verdict in this behalf: upon^ ^Jti^l^^^ 
said A. jB. being solemnly called, comes not, nor 
does he liirther prosecute his hill fCpt; writ)«^Bg|iifl8t 
the said C. D. Therefore, ir^v . ': f ^ m ? 

(S 28.) Sny upon their oath, that the jaid G. X)^ ^,mi, 

The like, on a undertake or womise, in manner and fors^iia^^^^i 

ISS""^ •"* ^- ^- l»atb within complained Mgauwt/toni^ 

Therefore, 4*^ . . i ...«. n i,.r. 

(I 29.) Say upon their oath, that the mdCD.,^i 

Theiike,where mulertake or promise, in nwmicir jEMid form W(\, 

hZ letSJ"^ "^id ^- ^- ^»<^ ^^*»» complained agniiuA Wm,MifJ 
mentgo l^y de> hereupon the said jurors are discfaareed from inquir- 
fauiu lag a^nst the wittiin-iuiined . £. W. ^faat igmi^ 

the said A. B^ hath sustained, hy upa^on (^i tbepi^f 
nnses witfiij»*ment^ned & IJiieif^^ ibcw 

iS 30.) Say upon their oath, that the said A. B. was and 

The like, on a IS indiebted to Hiotsaid C. Ojk m manner and form lis 
plea of set-off. the said C. D. hath within in pleading aJJcgpd i 
l^refore, Spc. 



• i. 



(^ 31.) ' Say upon their oath, that ^ within-nsuned £• F* 
Tlieiike,foran in «fais lifetime did not nndertakeorf^r^HiM; in 
execntor,on mannei^ and form as the said .^. jB.kwk^ithAtil^ 
l^tSTe&. that behalf aUeged: Therefore, *c. 



r\' 



(^ 3f .) Say upon their oath, that the said C. Jkjm ^ 

The like, on day of exhibiting the witkin bill of Ae said A. B» 
^jntf oiMiiu- (oy by original, of suing out the original vmt of Oae 

said A. S. in this behalf,) had not any smids or 
chattels, which were of the widiin-named £• F. at 
th^'tkne of his deatk, in the hcmds of .km Hk^m^ 
\ €. D.'m «8Eecut8r of t^ last wilt and kMiuiegitiif 

Umi saki E. R to be fadministttttd te^he:8«id(C Jh 
ha«h witUn in pleadUnfjottessdsi'^BhfiOQfiif^ 
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8«y "fitott'lheir Mth, that tke said C. D. doth not iS »0 
o#et6''tM Mdd'^v B. the within-mentioned sum of The like, on ^ 
— ^M?. W any pittt thereof, a« the said ^. B. ha^ "** ^^• 
irithfh hl^ that 'liehmlfaileged: Therefore^ ^. 

'Sily Yipon theitr 6ath, that the withtn-mentioned (S ^) 
wHmi||roM%Btofy is not the deed of the said C. D. The like, on 
Mfth* «a}d A. B. hath within in that behalf alleged : ~» ettfaOum. 
TWr^te',^. ' 

^<^tatothe fin« issue within joined between the (S ^0 
parties aforesaid, upon their oath saj, that the '^^^^^^^J^^f 
within-mentioned writing obliffatory is the deed of !„„_ ^i,^ ^^ 
thl^'MM C:D. as the said A. B. hath within in that the pi'aintiffon 
beMtlfmlfeged t And as to the last issue within join- ^ «*/«*««• 
ed li^ween flie parties aforesaid, the jurors afore- 
said upon their oath aforesaid say, that it was cor« 
ruptly and against the form of the statute, S^c, 
a^t^ted between the said A. B. and the said C. D. in 
nMiofr and form as Ihe said C. D. hath within in 
plettdiilg alleged : Therefore,^. 

'Say^'inpon their oath, that the said C. D. is not (^ se.) 
ffoQ^ or the premises within laid to his charge, in The like, on 
manner and form as the said A. B. hath within °^^Jf^^' ^ 
complained against him : Therefore, ^c. 

t*09iea$ Jbr the defisndakt in Repleoin^ 'side posty ih sr, s.) 
Repte^in. - • 

Say upon their oath, that the said C. D. is not (^ 39.) 
gifilty or the severid ttSespasses within laid to his The like, on 
diai^, in lAanner and form as the said A. B. hath. ^^^^J' "" 
withmoomplained against him : Therefore^ Sfc. 

,.. • 

JPosteasfor the defendant in Ejecimenl^ vide post^ ih 40, 4i.) 
EjtetMeAt 



4 • 
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^ iJifb^arib, thai iaito tray^ ob the dijf and at the 
]^laet» 'frtAdil4iontaiiied, befene 



ih '*2.) 



**»■ — 



one of ihe lus-* Demn"er to 

•^ - evidence, by 



tiAs htmi^^M krd- the tti-v a»ighe4 I. hoU Zl^^Zt. 

pleaS'^m^dl^lCOWtof OW^dud md t)lQ. killg hefasv where die da- 

the kiiig himself and — « .^ • - 



one of the barons of our "^«* *«"« *•" 



300 BfiMUHilBRfi TO EVll>«2fC£tf 

sessejl Condi- said loril tie king, of his cotirt of Exchequer' >ti 
tionaiiy. Westminster^ and others their fellow?^ justioes •of 

our said lord the king^, assigned to -take the asaiee* 
in and for the county of --' — , according to the fonn 
of the statute in such case made and prorided^ 
come as well the irithin-named A. B. as the withift- 
named C. JD. by their respective attornies within* 
meiitioited; and the jurora of* lie jury whereof 
mention is within made, being summoned^ alsai 
come, and being chosen tried and sworn to say the 
truth of the matters within*contain0d, the said A^B. 
to prove and maintain the issue witfain joined^m 
bis part, shews in. evidence to the jury aforesaid, bv' 
E. F. a witness duly sworn in that behalf, that, i^V 
(here state the evidence on the partof tke'plaiiitiflf :) 
Afid the said C £>. says, that the 'aforesaid matters 
to the jurors aforesaid in form aforesaid shewn in 
evidenbe by the said A, B. are not sufficient in law 
to maintain the said issue within joined on the part 
of the said A. B. and that he tke said C, D. tx> the 
matters aforesaid, in^ form aforesaid shewn in evi- 
dence, hath no necessity,' nor is he obliged by the 
latv of the land toant;wer* and this he is ready to 
verify, wherefore fin* want of' sufficient matter ^n 
that behalf shetvn in evidence to the jury aforesaid) 
the said C X). prays judgment, and that thei^^ury 
aforesaid may be discharged from giving any irerdiet 
upoif the said issue, and that tfae^said At. B. may lie 
barred from having his said actionagainst. the said 
C.D.&c. 



it 



iS 43.) And the said A. B. for that he hath s1ietii« wi 

Joinder in dc- evidence to the said jurors, suflicient matter ia 
murrcr. maintenance of the said is;sue, which matter the 

said C. D. doth not deny, nor in any manner an- 
swer theretOj prays judgment, and his damages by 
reason of the premises to be adjudged to him,' S(^^ 
Whereupon it is told to the jurors afbresAid, that 
they shall inquire what damages the said A: B.'tat*; 
sufttaJned'/as well by reason of the matter shii^ivri-fA' 
eviJence as aforesaid, as for his costs and chaV^eS 
by him Jlbout hiS stiit hi this behalf ejicpended,*ift' 
case if teliiill happen that judgment shall be given 
upon the evidence lifdresaid foi* the said A. Bi' 
Arid the jurors aforesaid irpon their oath afiMtwatd* 
thereupon say, that if it sliall happen that judgment 



shall be tf*iven ibr the said A. B. upon the evidence 
afi»r68aid, then they, assess the damages of the said^ 
A* • M' hy .him suatained by reason of the matter, 
shewn ut evidence aforesaid, besides his costs and 
charges by him about his suit in this behalf ex-r. 
peoited^. tO; > ■■ L and for those costs and charges 
tQ« yi i ' Mitf . . i^nd thereupon the said jurors, by the 
assent ofthe said parties, are discharged from giving 
any furdier verdict upon the premises : 

Aflertmrds^ that is to say, on the, day and at the {S 4*.) 
place. ivitbin«oc^ntained, ^c. (as in the last, mutatis Tli«*»^«>.^ 
muiandu^ to the prayer at the end of the demurrer, ^here*thejury 
which is as follows :) prays judgment, and that the aredischarged. 
jury; aforeoaid may be discharged from giving any 
rerdictiupon the said issue, and that his damages by 
reason ofthe premises, within-mentioned may be ad- 
jud^d to him^ SfC. 

I And* the' said CD. for that he hath shewn in iS 45.) 
evtidence to the .jury aforesaid, sufficient matter to Joinder in de- 
maintain the saia issue within joined, on the part of Da"n*«r. 
the said C. D. and whitib he is ready to verify ; and 
forasmuch as the said A. B* doth not deny, nor in 
any manner answer the said matter, prays judgment, 
and that> the isaid A. B. may be barred from having 
his aforesaid action against him, and that the jury 
aforesaid may be disdiarged from giving their vec«>, 
^iat upon the said issue, ^c. : Wherefore let the. 
jury aforesaid be discharged by the court here, by i 

the assent of the parties, from giving any verdict ^ 



thereupon. .i 



/ 



»i 



f. 



.- /: ' ;«'< M^ Wt. Be it remembered^ that in the term (^ 46.) 

Oif — '• — in the ryear ofthe reign of our sove- Biliofexcep- 

reign lord George the third, now king ofthe united ^ion^. 
kingdom of Great Britain and Ireland^ S^c., came 

A. B. by his attorney, into the court of our 

said Jp^d th^kiflg brfore th^ ki^g himsjejf at TF^st^ 
T^^^(erj .and impte«^ft£id..C'.<Z)^ in a certain p\ea, of 
trfppaps qn, the^jqase jupoppromisjes ; on which the 
s^yi^,^- ^qftlar«i agarV^^.r^iina^ (thaty.^T. (s^t.^u^ 



1 I 



308 BILL OF BXCEPTIOK« 

the declaration and other pleadings, and then pro- 
ceed as follows :) And thereupon issue was joined 
between the said A. B. and the said C Z). And a& 
terwards, to wit, at the sittings of nisi prius held 
at the Guildhall of the city of London amresaid, in 

and for the said city, on the day of 

in the ' ■■■ year of the reign of our said lord the 
king, before the right honourable Edward Lord 
Ellenboroughj chief justice of our said lord the 
king, assigned to hold pleas in the court of our said 
lord the king, before the king himself, Ewan Law, 
Esquire, being asscxriated unto the said <^hief-justice, 
according to the form of the statute in such case 
made and provided, the afiMresaid issue so joined 
between the said parties aforesaid, came on to be 
tried by a jury of the city of Londim aforesaid, for 
that purpose duly impanelled, that is to say, E. F. 

of and (r, jtt. of Sfc. good and ktwfiil men 

of the said city of London : At which day, came there 
as well the said A. B. as the said C. X>. by their re- 
spective attomies aforesaid : and the jurors of the 
iury aforesaid, impanelled to try the said issue, 
being called, also came, and were then and there in 
due manner chosen and sworn to try the same issue ; 
and upon, the trial of that issue, the counsel learned 
in the law for the said A. J3, to maintain and prove 
the said issue on his part, gave in evidence that, Sfc» 
(here set out the evidence on the part of the plain- 
tifi^ and afterwards that on the part of the defend- 
ant, and then proceed as follows :) Whereupon the 
said connsel for the said C X>. did then and there 
insist before the said chief-justice, on the bdialf of 
the said C jD. that the said several matters so pro- 
duced and given in evidence on the part of the said 
C. Z>. as aforesaid, were sufficient, and ought to be 
admitted and allowed as decisive evidence, to entitle 
the said C. D. to a verdict, and to b^r the said A* B. 
of his action aforesaid ; and the said counsel for the 
said C D. did then and there pray the said chief 
justice, to admit and allow the said matters so pro- 
duced and given in evidence for tl^e said C. tj. to 
be conclusive evidence in favour of the said C D. to 
entitle him to a verdict in this cause^ and to bar the 
said A. B. of his action aforesaid : But to this the 
counsel learned in the law of the said A* B. did then 
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and there insist before the said chief-justice, that the 
same were not sufficient, nor ou^t to be admitted 
or allowed to entitle the said C 2). to a verdict, or 
to bar the said A. B. of his action aforesaid ; and the 
said chief-justice did then and there declare and 
deliver his opinion to the jury aforesaid, that the 
said several matters so produced and given in evi- 
dence on the part of the said C, 1). were not sufficient 
to bar the said A. B. of his action aforesaid, and 
with that direction left the same to the said jury; 
and the jury aforesaid then and there gave their ver- 
dict for the said A. B. and /. damages ; where- 
upon the said counsel for the said C. D. did then 
and there, on the behalf of the said C. D. except to 
the aforesaid opinion of the said chief-justice, and 
insistcfd on the said several matters as an absolute 
bar to the said action : And inasmuch as the said 
several matters so produced and given in evidence 
on the part of the said C Z). and by his counsel 
aforesaid objected and insisted on as a bar to the 
action aforesaid, do not appear, by the record of the 
verdict aforesaid, the said counsel for the said C £>. 
did then and there pi*opose their aforesaid exception '" 
to the opinion of the said chief-justice, and requested 
him to put his seal to this bill of exceptions, con- 
taining the said several matters so produced and 
given iii evidence on th6 part of the said C D.- as 
aforesaid, according to the form of the statute in 
such case made and provided ; and thereupon the 
said chief-justice, at the request of the said counsel 
for the said C. D. did piit his seal to this bill of ex- 
ceptions, pursuant to the aforesaid statute in such 

case made and provided, on the said day of 

in the — — year of the reign of his present 

majesty. 
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JUDGMENTS. 



Ih Coven ANr, Case, and Thesp Ags, tie Judgment 
isy as in AssuMrsiT^ybr Damages and Co^tb, 



(^ 1.) As yet of term (the term of which ioter- 

jQdgment by locutory judgment is signed), in tlie 

ml dicit, in as- year of the reign of king George the Third/ 

^hTiamc '"' Witness Edzoard Lord menborough. 

teim with the Way* 
-declaration. 

to wit. A, B, puts in his place E. F. his 



attorney, against C. D. in*a plea of frespa^s on the 
case upon promises. 

to wit. The said C Z). in person, (or if )it 



appeared by attorney ; ^^ The said C D, puts in bis 
place (7. H. his attorney,'') at the suit of the said 
A. B, in the plea aforesaid. 

to wit. Be it remembered^ that on next 



after in this same term, before our lord ih» 

king at IVestminstcr^ comes A, B. by Ei F. ^his at- 
torney, and brinffs into the court of our s^id lord thf 
king before the King himself iiow here, his certain 
bill against C Z). beiiig in l|he custody of the, n[iar- 
shal of the marshalsea of bur sald^ lord the ]^)|)g te- 

* These, with the additic^p of a.fewjrepoitaiit £D«n» jit.9t<;(ioos 
V2y VA, 4tl, 48) 78, arc the same as^ho'se stiected by^lr. tidd. 
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fore th^ king himeelf, of a plea of trespass on tbe 
case upon promises ;/ and there are pledges for the 
prosecution thereof, to wit, John Doe and Richard 
Jloe; which said bill follows in these words, that is 

to say: to wit. A. B, complains of C. £)• 

being in the custody, S^c. (here copy the declaration 
to the end, omitting the pledges, and proceed on a 
new line as follows :) 

And the said C D. in his pi^per person (or by 
G. JT. his attorney)) conies and defends the wrong 
and injury when, S^c. and says nothing in bar or pre« 
elusion of the said action of the said A. B, whereby 
the said A. B. remains therein undefended against 
the said C. D. wherefore tlie said A, B, ought to - 
recover against the said C, X>. his damages on occa* 
sion of the premises : But because it is unknown to Interlocutory 
the court of our said lord the king now here, what jwdtfrn^nt- 
damages the said A. B, hath sustained by means of 
the premises; the sheriff is commanded, that by the 
oaA of twelve good and lawful men of his bailiwick, 
he diligently inquire what damages the said A. B. 
hath sustained, as well by means of the premises, ae 
for his costs and charges by him about his suit in 
this behalf expended ; and that he send the inquisi- 
tion which he shall thereupon take, to our said 

lord the king at JVesiminster^ on next after 

under his seal, and the seals of those by whose 

oath he shall take that inouisition, together with the 
writ of t>ur said lord the ^iiig to him thereupon di« 
rected ; the same 'day is given to the said A. B, at 
the' same place : At which day, before our said lord 
the king at WestmimUrj comes the said A.B* by 

his attorney aforesaid ; and the sheriff, to wit, 

esquire, sheriff of the said county 9f , now here 

rettims a cert&in inquisition indented, taken before 

*hini at in tfee c6unty aforesaid, on the 

^ day of In the — r- year of the reign of oUr 

said lord the now king, by the oath of twelve good 
and lawful n?en of his bailiwick ; by which it is 
founds that the said A. B. hath sustained damages 

by means of the premises to /. oyer and above 

his costs and cliaiges by him about his suit in thip 
behalf ejipepded, and for those costs and charges 
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Judgment '^ -^ — s. Therefore it is considered, that the said 
si^edthe- ^^ jg^ j^ recover against the said C. D, liis damages 
^g_. aforesaid, by thq said inquisition above found, and 

also for his said costs and charges, by the court 

of our said lord the king now here adjudged of in^ 
erease to the said A. ff, and with kis assent ; which 
said damages costs and charges in the whole amount 
Mercy. to /. And the said C. 2). in mercy, Sfc. 

($ 2.) (Entry of warrants of attorney, as before.) 

The like, of a -- — to wit Be it remembered^ that in term 

different term, Jagt past, before our lord the king at Westminster^ 

r^lanci^"' ^^^ ^- ^- '^y ^- f- his attorney, and brought into 

the court of our said lord the king before the king 
himself then there, bis certain bill against C D. 
being in the custody of the marshal of the marshalsea 
of our said J9i'd the king before the king hiniiself, of 
a plea of trespass on the case upon promises ; and 
there are pledges for the prosecution thereof, to^wit, 
John the jmvA Richard Koe; which said bill follows 

in these wordf^, that is to say ; to wit. (Here 

copy the declaration to the end, omitting the pll^ges, 
and proceed on a new line as follows :) 

mfler ip this $ame term, until which day the 



The like, by 
eriginali 



said C» jD, had leave to imparl to the sajd bi^l, and 
.then to^swer the $anae, 8fc. before our said lord the 
/king at Westminster come as well the said -4.JS. hy 
lus attorney aforesaid, a& the said C. D. jn his pro- 
per person (or by G- Jff. his attorney) ; arid ihe 
said C. D. defends the wrong and injury, wheo, 
^. ^n4 ^ys nothing in b^r or preclusion, S^c* (as 
b€ifore<>. ' 

* .- ■ , 

.,v (Entry of warrants of attorney,, as before). 

' * ■ . -■ ;. to wit, C. D. was attached to answer A. B, 

^&^^ there copy the declaration verbatim^ and proceed 

qn a Mw line. as follows :) ' . . " ' 

\' " . • * ' » ' 

H.» .And the, said CD. in his proper person (or by 
_,,<?. H. hi».^tori)ey), cornea and defends the wrong 

an4 inJMl'y when, S^c^ ani says nothing in bar or 
.^pr<Hc:lu^ioo,>^c. , (as before j making the yvrit of in* 

qwr^ r/^tari^able on a general return-day). 
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And the said C JD. in his proper person, comes (5 ♦•) 
and defends the wrong and injury when, 8fc. and the '^^ '^^*» ^ 
said E. F. comes not : And hereupon the said A. B. the^defendanti 
gives the court of our lord the kin|a^ now here to on- died after de- 
aerstand and be informed, that atW the issuing of ciaration, and 
the original writ in this cause, and after the last cutory judg-^ 
continuance of the plea albresaid^ and before this ment. 

day, to wit, on the said E. JF. died, to wit, at 

— ^ — and the said C D, there survived him ; whieh 
the said C. D. doth not deny : And the said C D. 
says nothing in bar or preclusion, jjrc. (as before). 

And the said C jD. in his proper person, eomes <$ 5.) 
and defends the wrong and injury when, Src, and The like, and 
says nothing in bar or preclusion of the said action award of in- 
of the said A. B. whereby the said A. B. remains 2ouSy.pai»i 
therein undefended against the said C D. wherefore tine, 
the said A. B, ougrht to recover arainst the said 
C, Z). his damages on occasion of the premises ; But 
beq^use it is unknown to the court or our said lord 
the king now here, what damages the said A. B. 
hath sustained by means of the premises aforesaid ; 
it is commanded to the chancellor of the said county- 

{ Palatine of Lancaster ^ that by the writ of our said 
oril the king, under the seal of the ^aid county- 
palatine to be duly made, and directed to the sbet^flT 
of the said county-pAlatine, he command the said 
sheriff, that by the oath of twelve good and lawM 
men of his bailiwict(, he diligently inquire what 
4pimages the said A. B. hath sustained, as well by 
means of the premises, as for his costs and charges* 
by him about his suit in thisbehalf expended ; and 
that the inquisition which the said sheriir shall' theiie- 
upon take, he make known to the said chamseflor, 
under his seal, and the seals of those by whose oath 
\e shall take that inqui^tion, together %ith the 
names of the persons by whose oath he shall take 
the same ; so that the said chancellor may Certify the 
same to our said lord the king at fVeitmin^ter^ on 

^ — - next after together with the name of the 

saidj^heriil^ hndthe writ of ouf said Icnfd the king to 
the said chancellor in that behalf directed V th^ same 
day IS given to the said^. B. at the satoe '^\Ht€ : 
At which day, before our said'lord the^-kt'hgr at* fFblN 
minstery comes the said .^. B. by hii said attorney ; 
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«6.) 

The like, with 
a remittitur of 
part of the da- 
mages, after 
the return of 
the mquiry. 



Judgment 
sigued, &c. 



Mercy. 



» 7.) 

The like, with 
a suggestion of 
the death of 
one of thjc 
plaintiffs, at 
the return of 
the laqulrv. 



and the said chancellar noiv here certifies a certain 
inquisition indebted, taken before the said sheriff, 

at — — in the said county, on the day of—** 

in the year of the reign of our said lord the 

now king, by the oath of twelve good and lawful 
men of the said sheriff's bailiwick; by which it is 
founds Sft^. (as before^p. Sfl.) 

(As before, p. Sll, Sfc. to the end of the sheriff's 
return-on tlie writ of inquiry, and then as follows t) 
And hereupon the said A. J5. freely here in court 

remits to the said C. D. the sum of L parcel of 

the damages costs and charges aforesaid^ by the said 
inqntsftion in form aforesaid found ; and prays judg^* 
nient for the Yesidue of those damagpes costs and 
charges, together with his further costs and charges 
by him about his suit in this behalf expended: 
Therefore it is considered, that the said A^ JB. do 
recover against the said C. D. the sum of /. re- 
sidue of the damages costs and charges aforesaid, by 

the said inquisition abov6 fdund, and also /• for 

his further costs and charges aforesaid^ by the court 
of our said lord the king now here adj^ged of M- 
crease to the said A. JB. and with his assetit ; which 
said residse of the damages costs and charpes- hy the 
said inqtilsition above found, tc^ther with the said 
further costs and charges so adju(i^;ed of iacrease, 

amount in the whole to /. And the said C. D. 

in itiercy^ iS^c. And let the said C. D. be acquitted 
of tile said sum of *-^**---/. pttneel^ ^c. so remitted by 
the said A. B, as aforesaid, 4^« 

'(T<y the end of the award of the inquiry, ttnd then 
afffbUows:) At which day, before our said lord the 
king at ffestminster, comes the said A, B. by his at- 
torney aforesaid ; and the sheriff, ^e. <as b^re^ 
p. 911. to the end of the inquisition;) and the said 
£. jP. at the same day, beiliff solemnly demanded, 
comes not : And hereupon the said A* B. gives the 
court of our said lord the king now here to under- 
stand and be informed, that since the last continu- 
ance of this plea, and before this day, to wit, on ■■ ■ ■ 
the said jE. F. died, to wit, at ■ and the said 
A. B. there survived him ; and because this is not 
denied, therefore let no further proceedings be had 
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at the suit of the said E. F. ; and upon this the said 
A, B. pr«)r8 judgment against the said C. D. for tb« 
damages costs and charges aforesaid : Therefore it 
18 o(msidered, ^c. (as before, p. SIS.) 

And the said C D. in his proper person, comes ($ s.) 
and defends the wrong and injury when, S^c. and The like, a- 
says nothing in bar or preclusion, S^c. (as before, f^*'"** ^" ^*^: 
p. SI 1, to the final judgment, which is as follows:) ^j^^u^^r 
Therefore it is considered, that tlie said A. B. do judgment 
recovOT against the said C. D, executor (or adnini- signed, ^q. 
strator) as aforesaid, his damages aforesaid by the 
said inqnisitioQ above found, and also -^ — r- /, for his 
said costs and charges, by the court of our said lord 
the king now here adjudged of increase to tlie said 
A* B* and with his assent; which said damages costs 
aad diarges in the whole amount to -* — /. to be 
levied of the goods apd. chattels which Mrere of the 
said E. F» at' the time of his death, in the hands of 
the said C«£). as executor (or administrator) as ' 
aibnesaid to be administered, if he hath so much 
thereof in hia hands to be fulministered, and if he 
hath m>t so much thereof in his hands to be admi* 
nistered, then L parcel of the damages afore- 
said, being for the costs and charges aforesaid, to be 
levied of the proper goods and chattels of the said 
CD, And the said CD. in mercy, «c. ^'^^^>- 

■ 

And the said G. D. in hia p^roper person, comes ^ ^^^^^ 
a&d defends the wrong and ii^ury.whea,^c. ^md ^^ileij^ t[,e da- 
says nothing in bar or preclusion of the-.sajd action mag< s are as. 
of the said A.B. whereby the said^. i3. remains sessedbyiUe 
tkerein undefended against the said C D. wbereibre ^^^^ ' 
the said A. B. ought to recover against the ^id 
C. D* his damages on occasion of the premises } And 
h^'enpon the said A, B. freely here in court r^mita 
to the said C, Z). all damages sustained by him the 
said ^» J3« on occasion of the not perform ing the 
several promises and undertakings in the -""^ last 
counts of the said declaration mentioned; and he 
prays judgment, and his damages by him s«i6ta}nc4 
on occasion of the not pei*forming of the said prot 
ittise and undertaking in the said iirst count mcn*^. 
tioned, to be adjudged to him, Sfc, Aud because it 
is suggested and proved, and maiufestly appears to 
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the oouii hert, )4lfet lfae-mdt^^d3«.lHitkiSiirtiinid 

aaU JasinnentionedfiroiDiaejaiici-uiMfertakiD^^ to-ttoe 

sumoif « — »*-•/. beaidesibifi cDsU aad-cbargeis^iby him 

about.bis' suit in this behalf expended t Therefore 

Jndgment it is considered, that the said A. B. do recover 

'igned, &c. ^^t the. said a Z>a hk danages aforosaid, to the 

»aid sum of-^ — r-/. and also -i - ^4 for hi6«aid)C0$te 
and charges, by the court of our said lord the king 
, now.hetre adjudged .to the: said A* B. and^with his 
assent ; which aaid damages coats and charges in 
the whole amount to.-* — r-/* And the said C. l>»in 
Mercy. mercy, S^c. And let the said C*'D, bp acquitted of 

the damages so remitted as aforesaid, S^c. 

f$io.) » > . . , Afryetoft-— ^ term, 4rCt 

Jtid|?Tnent by ■ y io Wit. A. B. puta in; hi^ • place* £, F. hii 
niidicii, in debt attorney, against C. D. in a plea of debt, 

on a mrauatus ^ 7 -^ r- 

bv bill of the ' <•••!. t. 

same term with . ' ' ' ito wit< The Said C D. in person, (or if he 
the dcciara. .appeared by attorney ; . " The said (J. D. piits in hia 
*'°"- iplj»ce 1^* Zr. haul attormy,'') ^ the suit of the said 

A. B. in the plea aforesaid. 

T to wit» . B^ it Tem€mber€dy that on 



"^tr-r 



next after. — ^ in .this same term, before our lord 
the king at Westminster^ comes A. B. by E. t\ his 
a ttprrney,'an(i brings anto the court of our said lord 
)he kiniff b^fiM^ <the king hiniself now here, hiscer* 
Xaiif biU ^gainsl: C^ Jp. being in the custody of the 
'«9arshal of the marsbplsea of our said Iwd the king 
before the king himself, of a plea, of debt ; asd 
th^re.are ,pledgies • for the prosecution' thereof, to 
Mr it, John, J)oe and Rkhard Hoe/, which said biU 

jibllows in tWe u'orda, that is to^say : to wit^ 

A. B. coiHiplQins of C X). being in the cusnt^y eif 
the np^shal of .the niarshelaen of our lord tbeliow 
kiiig b^fore.the king himself, of a pka tha^ he rea- 
dier .t^ the ..said. ^, B. the Bjam of ^ . 1 /, of lawM 
money of Great Britain^ which her owes to and Ufl'' 
jqstly detains from bin) ; for that whereas the said 

C. JJ. on the -T^ — day of in the year of opr 

I^qrd 18 — at — -, had borrowed of the said A* R- 
the said sum.of -r-^/^ al;M:>ve demnnded, to bs; paid 
to.the sfiid AiB. when, he; the said C X>. should be 
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<her»t<i aftenrardb requested : Vet llie said C D. 
<altboufh often requested, Sfc.) bath Bot as yet peid 
4te*8aid sttiD of *«— ^A above demanded, or any fiart 
thereof,, to the said A, -B, but to pay the same or 
any part thereof to the said A. B. he the said C Z), 
hath hitherto wtK>lly refused, and still doth refuse ; 
ty> tte damageof the said ^. B. of 10/. and Iherefinre 
be brings his suit, ^. 

And the said C, D* in his proper person (or by 
Cr. H. his attorney), conies and aefends the wrong 
aji4 injury when, £^* and says notbing in bar >or 
preclusion of the said action of tbe said /l.B. where- 
by the said A. B. remains therein undefended judgment 
against tbe said C. D. Therefore it is considered, si«"ed, &c. 
jbbat die said A* B. dorecover against the said C. D, 
his said debt, and alM> -^^-^s. for his damages which 
he hath sustained, as<w«U on occastoftof the de^ 
taining the said debt, as for his costs and charges by 
him about' his suit ia this behalf expended, by the 
oourt ofourtsaid lord the king hoiM here adfcidgl^ 
todieiSaid A. B. and with his assent : And Ae said 
a £>. in mercy, S^c; > ' Mercy, 

{•Ewtry of warrants of attorney and' metnhrandum ^^ ^^'\ 
as in the last; deelarartion as follows :) debt on bind. 

* 

to wit. A. B* complains of C Z), being in 

the'cnatody of the marshal ^f the marshalsea of our 
lord the now king before the king htmself, of a plea . 
that he render to the said A. B. the sum of^-— ^. of 
gitMod and lalwful money of Greai Briiain^ which he 
owes to and unjustly detains from him ; for ' that 
whereas the said C I), on the ■ ' > day of -^ — ^-in 

the year of our Lord 18 — at by Ws certain 

writing obligatory sealed with the seal of the'^aid 
CL Df and now shewn to the court of our said lord 
the' king; befinre the king himself here^ thi^ d^t(ft 
whereoiis the same day and year aforesaid, acknow*> 
lodged himself to be held and firmly bound unto the 
aaid Ai B. m the said sum of -"— ^/. above demand«> 
ed^ to be paid to the said A. B. when he'the '{»id 
CL B. should be thereto 'afterwards requested : Yet 
the said C. D. (although often requested, $c.) hath 
not as yet paid the said sum of-^-^^L t^bove denftebd'- 
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* 

ed, or any part iiwreof, te ih» said A^ B. bat t^ 

fay the same or any part thereof to the said .^. fi« 
e the riaid C D. hath hitherto whedly refofled, and 
still doth refuse ; iao the damage of the «iid A.B. 
of *-——/• and therefore he brings hi» suit, Sfc. 

lAnd the said C D. in hia proper person, (er by 
G. //. his attorney,) comes and defends the wrong 
and injmy whea, S^. and says nothing in bar or 
pfeelusion, Sfc. fas in the bst 

{S 1^) (After the entiy of the judgment^ proceed as h\* 

Saggestionof lows:) 
breaches in 

after judgn^ent And hereupon the said A. B. according to the 
by default, on form of the statute in such case made and provided, 
^!iii!'c!u.^ says that the said writing obligatory, whevem*^ 
$8. with award ^aid judgment was so recovered aninst the >6aid 
of inquiry and C. £>. as aforesaid, was made and given by himths 
poTssif ^"^ said a D. under and subject to a ceitain cmditioa 
^ ^^ * thereto «iri>8cribed, whereby^ after- reeitingy'«&6i 

(stating theredial, if any, pi*eeediiig the condition 
of the bond,) it was deckred, that if, iSvc. (reciting 
the condition) : And hereupon the said^. B. pray* 
the warit of our said lord the king, to be dif eeted to 
the sheriff of -^M — r, and to the right faonMirable £<fr 
roard lord Ellenborough^ his Majesty's dde£J08tice, 
assigned to hxAA pleas in the court of o«r said lord 
the king. beft»^ tlie king hialBelf (or ^^ to his Ma- 
jesty's justices assigned to take the aseises in tke 

county of '0 commstnding the said %\mn% Uki^ 

he cause to come before the said chief»Jttstiee (or 

" justices of assise,") on -^-*^ the Aiy of ••- — • 

nextt^- at " ■ in the county of twelve, &c* by 

whom, &c. and who neither, &c. t^inqiiireof the 
truth of the said breaches above assigned, «nd to as* 
sess the damans thereby sustained by the said^.S*; 
and ako that it be commanded in the said Writ to 
the said chief-justice, (or ^^ justices of assize," that 
he ( or ^^ they") make a return thereof to the said 
court of our said lord the king before the king htm* 

self at Westmmster^ on ■ ' next after ; and 

it is granted to him, &c. the same day is ^iven to 
the said A. B, at the same place. At which day, 
before our «ai4 lord the king at WeitmifisUTy comet 



%r MIL iiiciv« SI9 

thfr sMd As B. by his ttterney ttlbr^said, and th^ 
said eMef*^8tke (or^ jo^oesofanise,") now here 
r^tarns'for ^^retiifti") a certaia inquisition m* 
dehteU, taken before him (ar **<licro,")at--^in 
the county rf — ^ on — ^ the — — day of-*— in 
the " year of the reign of our said lord the king, 
upon Hie oath of twelve food and lawful men of the 
s&cme - eouiity, by which it is found, &c. (reciting 
the inquiettion,) and that the said A. B. hath sua- 
tained damages, by reascm of the aforesaid breach 
of the said condition of the said writing obligatory, 
to the Slim of -**—/. 

(After the entry of the judgment, proceed as fol- JJ^b/^n'^Jj^ 

lows:) bond, in CP, 

But because, aocording to the form of the statute 
10 such case made and provided, a jury ought to 
inquire of the truth of the said breach of the said 
condition of the said writing obligatory above as^ 
signed, and to assess the damages that the saiAA.B* 
has sustained thereby, and the said A, B\ having 
prayed our writ for that purpose, themfore the 
sheriff of the said county is commanded, to summon 
twelve good and lawful men of bis county, to appear 
before -^--•-^ chiefs ttstice of eur mid lord the king 
of the bench at Jrestminster^ (or ^' before his majes* 
ty's justices assigned to take the assizes in the coun« 

ty or ,") on the ■ ■ ■ .day of " " at — — ♦ 

in the said county, to inquire upon their oath of the 
truth of the said breach, and to assess the damages 
which the said A. JB. hath sustained thereby s And 
the said chief«justice is (or '^ justices of assize are'^) 
commanded, that he (or ^^ they") make return of 
the said writ, and certify the inquisition before him 
(or ^* them") taken, to his majesty^s justices at 

Westminster^ in together with the names of 

those l^ whose oath such inquisition shall be taken, 
and the writ of our said lord the king to him (or 
^^ them^O thereupon directed ; the same day is given 
to the said A. B. here. At which day, comes^here 
the said A. B. by his attorney aforesaid, and the 
said chief*justice (or ^' jfMtices of assize") now here 
returns (or ^^ return") a certain inquisition in- 
dented, taken before him (or ^' them") on -— ^ the 

3 
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-f-*— day of ■' tB the — ►^ yd» of fte rdigli of 
our said lord-4lie king, at- *- - ■ in the said county, 
upon the oath of 4?#eWe good and lawful men of the 
said county, by which it is &und that tlie said' CD. 
did not appear, S^c^ (as in the inquisition), and that 
the said A. B. bath sustained damages, by 'the 
aforesaid breaeh of the said condition of 4he«aid 
writing obligatory, besides his costs and charges 
bj him about bis suit in this behalf eKpeaded, to 
■ ■ /» 

debt^n^'Jmu- (^^^^^ *® ^^^ ^' *® judgment) proiMd ^ 

ity-bond, in " foUoWS :) 

the Exclie- ' • , '' . • 

t^%JTat?sfacI ^"^ hereupon the said A.B. according to *« 
tiTn? '* " ^^ form of the statute in such case made and provided, 
s^ys, ■ 8^ei (hem copy the sugsesftron to the end/ and 
proceed as ibMow&t) And the sfeid -4, -B-^b^^'J'S 
prayed the Writ of our said lord the king to inquire 
of the truth of the said breach above assigned, and 
to assess the damages which the said A* S. has sus* 
tained thereby ; therefore according to the form of 
the statute in such case made and provided, the 

sheriff of is commanded, that he cause to come 

before the right honourable Sir Archibald Mac* 
donaldLi knight, chief baron of his majesty^s court of 
Exchequer, (or " before his majesty's justites^- 
signed to 'Uik^ theassizei^ in the county of ^^-^^0 

M " inthe'county of ^, on ■ ■ ■■ ' the — -'day 

of instant, twelve honest and lawfii) woB'^oi 

his bailiwick, to inquire diligently on their QS&th of 
the truth of the said breach above assigned^ and to 
assess the damages which the saftS -^#.'^i. blth'sus- 
tained thereby ; and the daid *-chief-bardh 1^'{^ 
*' justices of assize are'*^ commanded that he (or 
/^'they^ certify-the inquiteititoh t^be b*lbr6 him (or 
<^ thein'^') taken,* to Msdard majesty '« court befoie 
the barons of his -said Exchequer at Westmitster^^^ 
the*-4t-r-«*dalf of'-J — instatit, ^eg^Hbt^T'-WiW Ae 
nkhies 6f those*y*whoBe oath'8UchifaquiBiridtt''8haU 
be tkkMlv'atfdfhe writ of oril^ said Wrd fhe^kito^ to 
him ^b^^on directed ;''tb^Mme'dtfy fs'giVed^ 
the said-^. .Bi at the' saw*' t>'a'^-^^At1vMchd^y, 
b^fore'tfie'bai^skrf his said fttejesty'^EifeBWjf**'** 
tVestminHeir aforesaid^ cobitfs^thfe *said -^^. 58. ^) 



BY KIL 0ICIT* 8^1 

his attorney aforesaid, aad the swd diiefrbaron (or 
^'justices of assise^') now beva retains (or " re* 
turn*') a certain inquisiliMi indented, taken before 

him (or " tbem") at -r— in the county of 

aforesaid, on the — — day of in the 

year of the- reign of our said lord the king, upon 
the oath of twelve honest and lawful n»en of the 
said county, by which it ia found, that after the 
making of the said writing obU^tory, Sfc. (stating 
the inquisition), and that the said A. B. hath sus- 
tained damages, by reason of the aforesaid breach of 
the said conditioa of the said writing obligatory, to 

the sum of /. And hereupon the said ^. JS. by 

his attorney aforesaid, acknowledgeth himself to be 
istisfitd by the said C jD. of the damages aforesaid, 
in form aforesaid assessed, and also his damages by 
him sastaiaed on oocasioa of the detoition of the 
SBid id^bt t Therefore let the said C> D* be aqquitted 
of thQ several damages aforesaid, and all further 
proceedii^ for the recoyery thereof be stayiad, Sfn^ 



Mods. qf entering, jutlgmeniy so as^ to as^wre the 
costs-of tli>e Uiqmsitumj zcbere br€(H^e$.^Ke»§ugg€^Ud 
mder 8Sr9 W, 3. c- IL s. 8. after Ju(^imnt Zy (k- 
fiiuU or 9^ demurrer.. .t . . 

. ,. . > . Snd.Wm$»Saund*ilS7. CoIsIh i^. 
■1*1, . • 1 I ■ 1 1 • I i 

N\ ,B> STAf f nmthod in 0H such msesr -upp^^rs, pace- 
f€raUe,t0 the foregoing. . :., . m ;, 

-^r-rf wbereupoa all .and singular the pr^ln^se« 
being s^^n and by the court here more /uUy upder- 
stooa,.aKi4 J[naAf]re deliberation being tl^ereupon had, 
for tjbatit appfsans totb?tC9urt hererthat the plea hy 
■th<g.s^id < i. in form, aforesaid pleaded is tHot wiflj- 
cient ja law ,to bar the .said — — ^ ft qo^ \vMi\i^g, bis 
^id. action thereof maintained agaii\$t^t^.^JMd --tt^ 
(thw on demurrer ; on dqfiiult^M^, before * — rrr " ^W 
nothii^e in bar or. precljuiBion lof tba»saidactiq9)Qf 
the sai^-— 7— , wl»Breby..the ^aid^r-nreww^s^ l«n<it- 



Mercj* 



fiA 



jndgniCTit timA lua »iiil in tbig behalf: 'HierefereAffi^^lyir;: 
signed, &c. ftidered, that the said A. B. do recover a^iwSTtli^ 

said C. D. the said sum of /. in the said last 

«oitet of the said de<;laratioii infiiitianed^dpiarcel,^ 
and also — ^/. for his said costs anacftarges,^ 
the court of our «aid lord the kin^ now here au 
judged to the said A. B. and with his assent, a<^^ 
€ordiiig,to the fono o£ tb^ atittii^ hi such c^ vadt 
and provided; and the said C^ D. \n Qi^rcy^^ 
And let the said C. Z). be acquitted of the SSt 
offences ia the said first and second counts of tti^ 
^aid declaration mentioned^ and go thereof without 
date, J^c. ' / i 

' ' ' t_ • , • 

(^ is, 140 • ^^^ judgments hy default in ^jcctmenty tideposf^ 

Ejectment* , ... 7 



f $ 15.) 
Jttdf^ment by 
won sum iitfor" 
mahis, in aS" 
sumpsit by DilJ, 
of the same 
term jrith the 
dcclkration. 



As Jet of t^rm^ ir^ 

to wit. A. B. puts in his place E. f*. hi« 

attorney, against C D. in a' plea of ti'espass oathe 
citee upon promises. 



m*4* 



•* 



G 
the 



to wit.* The said C. D. putg in his place? 
■. H. his attorney, at the suit of the said A\3^ iff 
le plea aforesaid^ '* ^ r .,:j*- *• 

to wit. Be itrememheredj &cl'\at» p^^j 

' p. 310.; . •' '.• r*w.^ 

Ana 'the said C. D.% G. H. his a^tomey^Di* 
ahd Seferids the Wrong and* inj[ury when, OT.^'fiBI 
^e said A. B. prays tnat the ^ia C. 1^.' my ^ 
^wel* his said declaration ; whefeupoft the sai3^ 
torrievof the said CVD. says that he is not jnflirtt«l 



torney 
by the 
thm to Ihe said A. B\ in the' prem 



by the said C D. of any answer- fo be j^ totJBr 




d'ffai 



. Ibretti* -said 5f. If- ^ght fc^ ffetdVe* jlWH** ™ 
'Mli'dTt*,^. his ^daihas:es on o^asioh' fcf tlr r«^ 



Air MaMtiT Aottovm. 

nfliB^: ftifffiMliitfeit iiuliluiaw*. 4^. (aitefim. 
p. Sfl^lf.) ' 

(Ihtry dTlrarraiiM of attorney and memoranAm^ fn^ «*^*^t. 
Ite. asMbre, p. 316, 17. making the defendant ap- ^j^*^^' '^ 
pear by attorney, tod not in person.) 

. jAdfthe taid C. D» by G. JBt. Ills tttotney, comes 
1^ ddbnds the wronr and injurjr when^ 4^. and 
the aaid A. B. prays that the said C D. may an- 
swer his said oeclaration ; whereum>n the said at* 
tdrMy of (he said C. D. says that fie is not blbrmed 
by the said C. D of any answer to be giren for him 
to the aaid A. B. in the premises, nor doth he say 
my thinff in bar or preclusion of the said action of 
Ifce saia A. B. whereby the . said A. B. remains 
Hierein undefended against the said C. D. : There- Msmeat 
fcro it is considered. thaHhe said A. B, do recover "^i^^ *«• 
against Hie said C. D. his said debt, £fc. (as before^ 
p. 317.) 



As yet of tana, ♦e. « i^) ^ 

(Eairy of wartaats of attmrMj and imrnonmiimu ^"^s^V^T 
fte. aa bafcra, p. 310, 11.) ^SITL^^^ 

In wMURiifi^ Mr 

And the said C. D. hjO. JB.hk attorney, comet ^'^^ ^^^^ 
and defends the wrong and injury whra, 4^. and w^tfae'Sr 
saya that he cannot den? the action of the said A. B; elsnttsa. 
nor but that he the said C. D. did anderteka and 
nromiaa, , in manner and form as the said A* B^ 
hath above tberec^ eompkiaed a^ifa^t him ; not 
but that the said A. B. naih sustained damages on 
occasion of the not performing of the said several 
promises and undertakings in the said declaration 
maolionad, to — r^/. aa liy the . said declaration ti 
aboae mppoaad: And hereupon 4»e «iid A. £• 
praya juogiiieiit, and hia dami^s so ad^aowledgedt 
to^gialliar with hU costs and charges by him Abonl 
hia sait in this behalf ei^nded, to be ad|}adgad Uk 
himy 4rc : Thmnefofo it is considfied. that &s aaid Ji 
A* B. do racovar agaisil the saiii ,C. D. hia d»>^ < 



'3IB 



i% 



Mercy. 
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mages aforesaid, tor-^ — -/, in. forna «ferepai4, a^^^f f 
ledged, and algo — -l. jfor his said costs andp1^rg«»^ 
by the court of our said lord the king now nereaa-^^ 
judged to (hp s^id A. B, and with his assent jfvUcK.^ 
said damages cost^ and cfiarges in the whole ai^otmt, 
to i. And, the sqid C. D. in. mercy, 8{c. i 



I ■ ' ' I ! ■' 



« 18.) 

The like, 
against an ex- 
ecutor or ad- 
ministrator. 



Jiidj^me^t 
signed, i&c. 



% 






Mercy. 

(§ 19.) 

Jnd^ment of 
assets in/utHTO, 
on ii'4>lea of 
plene adminis- 
(ravit in as- 



Where the judgment by. cog^^or?/ is of a different 
term^or by original, the forip varies as t)j; w// fe/^j 
for which vid^ anlCy p. ^12. , ^ , 

^ !•■ ' ! ' 

And Jtlie ^aid C D. by C?. H^ hi^ ^ttorni^^Gauae? 
and defend^ th^ wrong ^nd injury when^,. ^c. ^p.4 
says that he cannot deny the action of the sa^ 4* ^f 
nor but t^at the said E, F. in his lifQ<ptime 4iJ un- 
dertake and promise, in manner and form a^ ttie sai^ 
A. 3.. hath abpve in that behalf alleged^ nor but 
that the said ji. B. Ivath sustained damages^ <^c. (as 
\\\ the la/st, to.the jud^jmentj vfhich ,is as.Jrdi.loi^Sf) 
'Therefore it i,s considered, that the said Ji-%\1^*'^^ 
recover against the i*aid C. Z). executpr.(b|r,;|4.nBi" 
njstrator) as aforesaid, hi? damage^i^ ^af^res^iji to 

'l, in form aforesaid acknowledge^^ «^n^,'ai8(^ 

— p-7. for his said costs and charges, ^]f ♦ tte^W?"^ 
of our said lord the king now here . acyu&ea^ib ilie 
said A. jB. and with his assent; which said damages 
costs an4 charges in the whole amount Xx^ {v M^ 
be levied df the good? an4 chattels wh^ch w^re of th^. 
said E^ F. at the time of his death, jn. the hsjndfi^of 
|the said ^. !>• ^^ execiitor {pv ^dministriitprJfV^^ 
a^bfresaii^tcr be ^dministerec}, if h^ bath /so ^ucb 
tliefeofin his handdtobe admimste jed, 'tod if^h^ 
ha^ nof BO tnuch thereof in his .h^ndis tot>^admi' 
tiiste^ed, then — = — ^^?: parcel of the damag^es ^{br?*, 
«ard, beil^g for the dosts and charge^ aforesaid^ to. ^ 
Jei-ied cif the proper goods anid chattel ot t^e saw 
C'S. :: Alid the said C^D. in mercy^ 



IT6 th^ e>id of the pfea^ aiad then as, fotWs^ 
And heretipoti the saidv/.,^; inasmuch as thp. Isabel 
C. JD. dies inot deny the acti/bn bf the'satd A.B-fi^ 
btrt that the sarid. E,F. in hi^ lifentime didundertait 
and 'promise, ih manner and form as the said'^. ^- 
hith above in that ^half>Hpged; and Inasmucli 
%$, thp said A. B> cannot tienj but l,hat tli^ ss^d C^U*> 
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hafn JJOj^'j^iW ffoolis or chattels ifl^cli ' were of the] 
«al#iP/iV*aS the time of his deathj i^^ hands to 
b^ a()rnmis*tererfj ifi mauner and ibrni ap the said 
C.l)/Wa aj)bve In his said'plea irj that behalf at- 
legedy'^prayi juJ^^mferit, and his damages by ' him 
sustained on occasion of the not performing of the 

thp 




said E. F. at the time of his death, and which after 
final iud™ent in this respect, shall come to tjic 
li^Atfs of the said C W.'to be administered : THere- 
foYfe'it is* conhidf^red, that the said y^. JU. recover 
a^iftk WleTsaid C. D\ his d^mdges hy hihi slislaiUed 
op'vljcta^cWll of flic premises aforesaid, <o be levied m^ 
f(Mi4' Aforesaid : But' because it is unknown, &r. 
(d^ard/of inquiry and return as before, p. 3ll, 
malAng^hd mention of costs, and final judgment ,as 
fcfl^TO rT^TRerefore. if is considered, that the sai4..Jadgiii«tit 
^. jB^ do recover against the said C. IX his damages »»«j"«<i# acc. 
afor^'l^id^ by the inquisition aforesaid abbVe found, 
tb be't^vied of the goods and chattels which Were of 
the saifl'iJ. F. at the time of his death, and which 
shairhpre&fler come to this hands of the said C Z>. 
to'be adniinisteredi ijc. .... 

CT^'flijP ^'nd* of the pleai, ind then as follows:), ($«o.) 
XWhWei^^bn'the said A. J5. inasmuch as t|ie said The]ike,ofas* 
C. D.'apea/nqt denv the action of thesaiil A^ ^B-.nor ?^*« ackm»w- 
btlt A|0hV t: F. in his life-tiiW 'did undex-^ ^At^xR 
tik^. ijfc.^as^^ the last*) and inasmuch as t^e ;jfu(| ^jidiieof aitets 
^'^. cahnbt deny but tfiat the said C^ V. jiatb vtoi^infuturo.ou a 
atiVgjihds or chatY^ls which' were of the said .?.'<^,,^^^^";2^ 
atlheififn^ otV\^ ; death *ia^ 'ftjs bauds, ip bjq'^ii»ji-.^r^^^"n«. 
nvsjeredl^eicceptj'the said goods and cibatt^Ii^ jjit>j»ljbp,f«"»/w»^; s*^'*^ 
vuftfe blfi-^// as' afores^^ prays/ 'j(|dg;^ient,^d >W", *e<rt. 4v. 
bis damages by nim sustained on occasion of the not 
performing of the said several pt*oiq^se^ a^id.iVux^r- 



the Mnds of the said C. X^* unaqmijais^^^redffS.^!^^'!^*' i, 
Mid, and as to the residue Jher^olJ U^ be l^Vj^d, oj\j 
ot^icr goods and chatjpls^ which wer^ of the^ iqi^rt 
i?.iF*. art fee tiine of his death, and Which after final 

y2 



V' 

At 



S8. 
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Jodgment 



($21.) 
The like, 
agi^p«tt|ie 
Jands 9^ 



the said G. D. to be administered; Tberefor^ it is. 
considered, fliaft tlie said A. B: reeover afiaiiisb' tke 
said C. jD. hisdimiBtges by Aim smtaibedow^ecaoidii 
of the premises, to ut leried in fbrnk afoifesoidngfiut 
becaaseitis unknown, ^c}. (arward of iikmir^aAd 
return AU in the last, and final judgment »ibUo\icp:) 
Therefore it is considered, that t^e said:^^ £u4o 
recover against the said C. D* th^ said daoMk^bfi^r 
the inquisition aforesaid above found, to be levied, 
as to the said •-^— L part thereof, of die^odE >and 
chattels so remaining in the hatids^f thie mdC:!). 
unadmiiiistered as aK)reSBid9 srnd as to the tesidoe 
thereof, to be levied of other ^ods aiift ohbtifis'bf 
fte said E, R at the time of hisid6atli;t aoi^uwhith 
shall hereafter come* to the handir^^tiio saidkiC^'l). 
to be administered, Sfc. ^ - > o^' ii 

And the said^. jB. forasmuch as! tfa^^a^CD. 
doth not deny the said Action of the said A. J3.' nor 
btti th^t he the said C. JD. did' «itdeftakefdfl9))ro- 
mise. 



,_^, _ > in manner and form a»ihe HBAA^diiJA wh 

^defendant dis. kbbVB thereof coniplained agaikst hins^ »M Irarf^lhat 
ctoged under he the said A. B. ought io rcseover his damaife&ifay 



act; 



f!' 






reason of tbi^ non^peribrmmce <of ibleiiflttDd^'6fe](n^ 
'promises hnd utidert^i^jngs in the said' HebUrsition 
^n^nti^h^, itpitist «this oSa €.D>waA IbmsuUicbAs 
Ihe said t/^.B. cannot deny the said beveidl JSie^r 
^tioiis oPfhe sdid^. I>. coifkieied i& ifisifiSiMpl^irat 
-ttdinits the same to be^triie, he tfi^iuii4'itfv^ ipvifys 
^Hgtii(^nt,'^a^^ his dams^s* by htnvHugtailiQA^iOli^oe- 
'^im of thenot peHbl'minfi^ of bis smA s^VerklifCO- 
«)Sili^s<l^tid ttiid^taldii^ to be adjijld^d^QBien^ '^ 
^^fefteit nbtbn ty p0f^ft bf^lto>said^>6fiD'i4i«t'nii 




X' 1'^- 



1/^ 



{i^ 



\ 






M'Hl»ni^ 

that the said ^. B.%ii^^^tJbimlA^ iiaa ^dftniail^ 
on occasion of the not performing; of the said sete- 

^i t^kd^^'9bi^\^f itfrA^x^ftfetesiM :itB»i-betate 
%r'b^l^,'i^i ^I^l^ti fitilSl ^«0^ifld*ti^a»n£]llQiKii) 



BY -CONVStSION. "^ 9S9 

: Iqf die said inqajsHioh abore jfimiid> and also •«-^-** /. 
Sw Iris^saM costs and charges, by the court of our 
•iftaidlord'the king now heve adjlld||ed of increase to 
ifaa said A. B. and with hils assent ; which said da- 
jtttfids'costs andcharaes in the whole amount to «-— ^/. 
to he Levied' not on the person of the said C D. but 
on hi^ lands goods and chattels, according to the 
Jortt df the statute in such case made and provided : 
NAiid'the said C />• in mercy, ^c* Mercy. * 






(To the end of the issue, and then as follows :) ($ ti.) 

J^i \ir}AA day, before our said lord the king at West" Judgment by 

doUnstery come as well the said A. B. as the said cogwmt actiih 

iCDi.bydieir respective attornies aforosaid; and ]^X?J^' 

hisrautea the said C* X). by his said attorney, relia- reHeiA vayieth 

•Auiahuig hh Said pleit by him above pleaded, says '»»«• 
tiiat he cannot den^ the action of the said A* B. nor 
but dmt he th^ said C. D. did undertake, S^. (as 

.-. 1 * a \ ^ • 

. f Entry of twarrante of attorney and mcmerandunij (^ f 3.) 

. &0. (ft faw>re p. S16, 17.) Hh^Wkt'mMt 



.And dier saM C, D. hyG. Jff. his attorney, comes onbond^befart 
xsmdhdafonds the wixstna ^nd injury when, Sfc. and says J^Slj term ^ ' 
flratAefoaiinot deny (£e aetion of the said A. B. nor with thede-' 
but thM the said writing obligatory is the deed of cUntioD. 
i ihafeiith^Miid <C JD. nor but that he owes to the said 
jjfftjfi. tfae said iBum of -^-r- /• above demanded, in 
jBfcoiafo and form as the said A. B. bath above 
. dMil^of\G<tmplain«d i^insthiia: Therefore itiscoq- jadgment 
sidmel^) tlmt the mdA. JB. do recover against ibe aigncd, dec. 
>Mid Cm,D0 bia s«kl debt, aqd alao--*-^^. for his 
jiaiaagtH whipb he hath sustuned^ a^ well on occa- 
iiaiciBioft the'^detainiag'the ^^ debt, as for his eosis 
mnA diMge^ihlf; ktm about bis suit in this, behalf ex- 
. MM^.by. tlie court of our sajid lord the. king naw 
.hant a^ud^edio the said A* B. andvnth bis i^s^eiptr: 
^Alidr(die said CZ)« in meio^^f^-K l j ^ Mercy. 



*V tr 



t)'^<And*now at.thisida9> tlM^ to s^y, on npxt (Jm.) 

^aifterMt-H^' {n ttis same teivq,^ i]^l,«rbicl\ <I«ji the The uke as to 
iaakk C. Bf had leave to Hopa^ to die said bill^ .♦n^ IS^tLll^' 
tlmiti^ answer the^me, #c. before our j^id Icmcl with a r^'. 
Ae king at J^«atoitaiA»r,f0ni0as i^^Ule S9id4^'£. tur as to ,t)ie 



m^ 



JUDGMENTS fOfir tM^ BifAINTIFF 



signed, &c. 



Mercy, 



9s^ i,,*i^lh(9»fipi4HCtiiJ*i4«ftftfkTftQ Wf;o?ft}UwlUfif 
jury. Wib^f Ac wd eays thftt jbe Q^puotdefy, IbiQ,^^^^, 
tiw;of,tJ>e ^i4 4- iJ' nof.b^t Ib^tlie th^^i^sCnlylf. 
4f3(es i^wejtojihe ssJd 4-» /?. th« ?a«i pf ? — Try* P^wt 

of the said sum of 1, above denian^^.v-jt^fi. 

upon this the said A^ B. freely here in court remits . 
to. the $Rifl r^. JPit thp «JMm Pt',-Ti — Y, r^sidu^ i of [the 
snid^ sum of -;^ — r t ^bovjB^ dQnimuied},ai)d ^11 d^Wt 
by^hifn ^u^aioed.aii.pQQi^^iqf|ojrtbQ de^tenHioff.oC^hev 
sg^ lasA-imentioned sym of money, and prays, ju^g* 
loexit for tl^ , said .suai of- n ^ parcel^ 4^. SQ.90* 
kpoHdec^^d ^s ^fpressud, tog;eth|3r yviih h\^i\Cf>^ 
sgn/i chaffge» by him lahoMt his m\i in this hsi^iSi^^ 
pe^d?dfc ta be adJMdgf&d to bioii 4'c. ? "tj^if^f^^ it 
i|.iQpn9iidered) that the s^id;^' B. do ^fscpV^r w^*).^ 
th^ ^d Cj iXI- the 6ai4 sum of 7-^ — ^* iwciel,.(ffCn ia 
forAP :afore$ajid acknowledged^: nnd . alsp -^rirn? Af - 
I^^.v^aMJI <iP§t^ 9nd charges,, oy the pourt of OftF «? w 
lorid tbe.kin5jnpir here adjui4ged to^tlb^^ ffi^f^ji\B^ 



The like, .. , 
against aa 
executor or 
administrator. 



Judgment 
ligned, &c. 






ri 



|i4.wiih'hi»*9P6€(pt: Aind the^aid C, i).J^jraerpjr.. 

/, residue,. Sfc, .9^A the dui^oj^f a#^i$t 
said in ffiWUVA&Wfl^id rewitteda SfC,, .... , . . t. ,1 . . 

J I'-l •*.•/■..?)... 'I r \ .A 1)1'"' 

M,Ai^ tflp snid <(7. J9» by Q^M^ Ifi^^^ioiswy^.pifm 
n^ 4eft!P*f*h#j.iy.Jrong: ^nd.WBuiry |whe% .4^fi*w 
saor§ tjhat^he cpqiji^fl^ 4e^ th^ ^ioi^ of thf^s^id ^' ^ 

I^rb^t that, the,! p^ .wp:itii\g oj^^gatoi^ is the^eed 
of.the mi^ E^- f^nw^ but tb^t he iW said C.,flr.^. 
tajiofs iSfona 4h#: sa^i4M^«'^-j.tb^ ^aid. smp* njf oTrr/- 
abwB.deBi9Wtedt,.io giaqner ^nd Mfiv?» ft*>*fe^ 
4y »6Mih*ll\.^bwe i* 4bati ib§hptf aUeffledi;^ iTh^f^ 
f4W it Wjc<|©sider^, tb^X th^ mi 4.,^;4p. wqHfcr 

a^«wtitbrt< *ftiA .iC*.Z?.,^»B4ntftr ,(w,i*4niini^tra^rA 

a«iftfiwesaid, V t is ;s%i^d .xl9^,t aoA . illw 'VnT^ Anfiv -^l^* 
damages which he hath sustained, as well'Ol^.fKFfn 
sion of the, detaining of the said 4ebt,a8 for hi8C06t& 

api 9teff gps fey ib im ^hft«t bi^su jt . iia^ui* beJH4f Ff ' 

.pefUjecJ|ijby^;t\^fiirf:^r^ipf ,9UP ?^W lor* the |w»gfi^^ 

hfsft ?(Si»4^^^ tbft ssi4,4--36f w4>w^ " 

tfc^l§?rie4tt/5itbft(g(?ci4^ ^,/cl^^fit,;W 

i ofatb^.f^!A JS^!) irt:^,4b?, tipar?,rf)(,fes ^deftJu.^. 
1^^^¥^ipf\ the-sa^4 QiJ). tajjifj^fl^utflr (9r^4iuifljs(i 

t«i) A8 a[fwesw4 .>ib?.,fa4»jnirtfirft4,r if nS.ljp.f^ 
.»i»<#jtf»rfiftf Ml ,Jw^,baJ948 tfiiJ^^^iartwii^^tsfeas f»ft 



i1^e1taftb*yi6t'^0'^u«h tb^fe^r in hh Iiamte l<i h& ttd^ 
nrfhi^erdrf, then' tfic said — ^/. tor the-'daifiagM 
aiiWes^id^* to be levied of live proper goovisand'chat^ 
tl^^'or the said CD.: And the said C. D. in 
jMtcyylBtt. • Mercy. 

"(Tcy the ^d' of the pled^ «nd then as fbliows r) (s «6.) 
AtM hereupon the i^d yl. B, inasmuch as the said Judgment of 
C.^*J>. doth not deny the action of the said ^. i*. ^'*'* jj/"^'* 
ner but that the said writing obligatory is the deed ^^Lmtacj- 
of fte saM E. F. nor but that he the Wid C D. de« trapU in <ii6#. 
tft'fA^'frotti the said A. B. the said sam of -^^-^7.-^ 
a&ov^' demanded, i» manner and form* asr the saM 
^. A'hAth'aiboye in that behalf alleged;: and tnas^i 
ittttbh lis thft said J. B. Cannot deny but'that the said * ' " 
ffJ />/1iath nwt any goods or chattets which were oP 
th^ s^id E. F. at 'the time of his death, in his haftdd' 
t6 fNs'adfnfnisteted, ^i\ ttiamierand ibrm as the said' 
CD. hath above ift bis said plea in that bifehalf ai-> 
le^^d, prays judgment, and Ids said debt, together 
with fai^ damages by 'hfhi "sustained on occasion of 
th^ d^atittfig thereof, to be adjudged to him ; to 4m^ 
levied of the goodisand chatt'dls which '^vere* 06 tho^' 
said E. F. at the time of his death, and which shall 
her^tffter eo rine to the bands of (he said* €. D. to 'le 
adMrinisftered t Therefore it id CMisidetedytbat^ ^hc^judf^ent 
saM }4. R: do recover against the said C. Dl 'eicett»^< ti^oed^ t^c. 
tor (pr administrator) -as afiireaaid, bi^ said-debt^* > 
and also — *^L for his damages which he hath sus** 
t^inod on occasion of the detainhig thereof, 'by -fbe 
coilft of oftr said lord the king noW'b«re'adjudg«d^ 
to'ihe said A-. B. and with hlsassent; to b» levie<i^ 
of th^ goods aad chattels which' were of> the ^saidf- 
E. *F. Itt'tfae time of his* death, alid which shall bem^ 
afl^r ^Ome to the' hanAs of the said C. 'D.Ao be>^^ 
mhiiitered, '^^a • '- i- " -*. •• ■ - 

* KTd^c ^efid of thfe -^ea, an* then as fbllows : ) (\ n.) 
And'hereupon the said A. B: iifasMnch as >the ^d iThe like, of 
C: ^y/^dth Yiot detty the a«io& of thef stf*i<l(fii aoih'f«!**« a«kno'^* * 
bftt^Aal} thy Vrit% oWi^tory aforeshid is Hhe* d^eA a„d fo/Sie «! 
oftiie^^aid J^.'^F; worhut thaMhesaid 6^> J&2'detafns'>Bidue of assets 
frdirt^th^itofd'^. B:*th^saH shm» rf»i-i^/?;aWHe^»y«'«?'»ona 
d^niA*4*Ad;*'in' mattttei* an^'forrii 4» ^thosui* ^. Bi^^^^^J^ 
haHk abd^^i^ that^b<iftdrallegiiM; iiiid iAtm^d^fi^frtEUriu debt 



JVDOBIENIS Mft i «0t y&AIHTIFF 



K .r 



JttdgmeBt 
signedy &c. 



rl 



«U [£w/JFi(^t tiiftUMe i>f >liis^ dMIbi 4fl)ki» ftatA^ t(» 

otA hisr «aHk dehU, together itith hie dBtti&ge» 1^ <Mtti 
«kfitftiiied'Oir ecoasiotoior^he^^d^tBidfai^ there<tf,»tdiJte 
•ai^d^Kl'tot'bni; to be levied, ngto -^-^ — /.tomt 
tffereof, ^of the^md goods and diatteld fto< as aim- 
iAidlaclnHiwledged to be^in tlie haaids of 4he «M 
{3bJDv*t6hB MministenNl, and as to tho'fMdile 
Aoreof^i to^be ll^Fied of other goods and eball^lB 
Whiob iFeieof tho-said E. F. at the time of his death, 
jmd'Whieli shall hareafter oone to the hands of tlft 
tend €i iD* iodie administerod r Thensfbtfe it is tmh 
'ndeaad^ thaA the said A^ B* do reeover waindt the 
taid C IX his'said debt, and also ,****^4. m his dft- 



^1^08 Sfhichthe/ haik sustaiaed on oeieattoii o^ tile 
detaiaing! thereof^ bf 4he ooart •f oiir saiUl lord'die 
InDgoiov .here aiKiidgodito thoaaid A. B. aad'wiA 
diis'asBitnii'tabftlevM^as tb'the said .»*— ^/i^prt 
4Mreo^' of thepsaid goods and*chailtds so aa worp- 
tasd^idbionMgeditor be in the »baiid8'of tiienid 
H£K?l>4!'tO(*borfHlniiniatered, aad as 'to tbs^rsridlie 
ftksmof^'io ho Ismd tof oAer goods and xhalteh 
.fliich mrere ofiflte aasd £.' F. art: Oa time of ^isidesdi, 
landBiHiichfohiiUfhoraaftMr ooase to ^A^ hands of the 
<Mid> G^idDU'torbosdfaDkiiateMd^ if^ 



t'»V 



F>10U '«« "^^ 



)l 



The like s- 
gaisst three 
executon, 
where one 
pleads jrfme 



yrf Asd thoisaid^Cl JD. Bind Ei F* by i . «■ ■* ■ ■ their'il- 
-iofaisj, f l^nd thesud' ffi. /T. in; his proper .parsoil, 
.btmerand^deiftnd the ivtoagand ii^ttry wheay^i^* 
rHitdN^o .«Kid' €'itD. BBjpa thai .the sud ^* JKit od|^t 
^^^ tflM'iojIiaTd oto .tnaiotaiA his^ofivesaaA action thei^f 
pmS^'^^S^ .botaasehe^saysthatibolhosaidit?.®' 

pUmJdmm^ }]iakb /ftdl; admiaiateitedy 4«« (8*«^g^ llie"plea^f 
^^ r!>«: J/^A? odniMietiaDf ^ pfwi&r s) And the said E. F* stfi 
thi^l^ )lllitt4b6satdatf. B. ought not to have or maiatii 
ndcment go 4wbirfartesaid aatian'thffireof agaiBsthika ; ^heasMBSibe 
efanlt. di^timtrbeiflhie <nai £. i^. hafli*fiilfy.admiittstMd> 
i4^'<flMina[ Ao' plea ;o£;pfea«' ^adtumHrmri^^^fp^i^ 
^IfjtyJtiA idioeiiid)^^ iAF4-flajfs«aotfaiii« in btnor 
ifl«»cta4k)nODf iiiiejrta adtioaof.the ^uA»Ai'§i^ 
:mii^ which the said A. B. Tea^aioaKtherala itodeftHMM 
against the said £r. H. And hereupon th&said An B* 



jndffn» 
aydefi 



4^Y4 |ri^«liA94k»inid £L iX and ^iitYes^iM- 



4iMd|^)|ut •dmita tditt> samet <io. iMttatte)* tpriys ^iiidl|^ 
4)0«tii«itd' hii debtafertdaid^' to{[[ieiii»ii4tk 'hb » 
mg^iiji hiaiausteiiitd'M occauea of the detaiirinip 
^ftm/iiy to b0 a<y ttdgad to faim : Thepefore it is eon^ jodgnent 
licWired> tbfit iHmemA^iB* d« recover 'against ^^lie signed, dec 
ffM (L D. E. F. and G. H. as exeoutors as afirt^ 
^M^hia.debt afotaaaid) and alio -m«--^/; for iits d»- 
m^;«iHwUDh:liie baili> sustained on ^oocasioB of tka 
^^taik^iHr thereof, by the court of our ssid lord the 
JUag now bereaibttdged to the said A* B. and with 
bi^afwat; to be bvied, as to die said shbi of <-*«»*- !• 
pMii thereof, of the ssod goods aad chattels so vs 
.#>resaidacluM>wIedgedtobein'thehandsV>ftbe8aad ^^^"^ .^ 
C^ J9« as executor as aforesaid to be administerad^'or 
af tlia goods and chattels which were of the scad 
^i K* deossfsdat the time^of Ms- deathyand wUdi 
diaU hereafter, oosie to the hands of the said'fi-iF. 
m eaeciitor afolesaid to be admiiiiatered, omdndi 
are. now io, or- shall bemafter oone to the 'hands iff 
the said G. H»9B exeoater aa afoaesisid to be adnK 
Aistered ; and as to lihe residua diertof^torbe^ieMsd 
<)f Uie goods and chattels Whish. wemofith^vssld 
J. £. deceased at Ihe-time irfUadbflAj'^and^wlMUi 
4iidkJictfettftercoaie«tD the baads^liie.saidrGLlO. 
HHd^.JFl as CKeciifaaca as^ cfereilaid^ orosithe^nif 
them, or which are nxmimmv lAaH iiareiLfi»r> dmw 
to the hands of the said G* H. as executor as afore* 
tai^ III bo-administered i 'it ia abd^ieeioidinnA by ^^ t'' 
\m mfgeaty's oourl hsre, thabthasaid' J^^iB^Tddfrfi- J^^- y^J 
s«irev against the said G* H. elieciMlPiasiafonmidy / o:,^ 

tHfbeum.of-«**t-^/. ftnrhiseosto and clfaifeal^fliiiii '^'^ ^ ^^ 
abaub hia suit « tina behalf esxn0nded9 b^#b«mt ^'"^ '^3 
0f ouvicaid lord Ae - king r now hate- aojb^ed'^^to. ^^^ . ,i^.q 
thafSB|d Jk B^ and with 'his assent ;Tto>be l^ied-tf "'^^ ^ • ^^^^q 
the goods and chatlels which were of the siltd aF. ^. " ^^ '''''' 
dbocaaad at the time of faiardeath, la the Ifitftidr^f ' ;.'' . rlt 
'tbewd^. i?« an eiteoutor as aforasaidiltt^lJOtaAfli* ^iii' -:n%L.t 

s^stcsod)- ifiihe . hath aa much tbmsorhi^idihbiidrCb ^'^^■'^ '-^ 
W^^teciatslarody^^ndif hehaA not>aa«iui9iithe«abf 
in ibis bsnds ixkboadinhiistcred^- to/be kMledoiP^ttte 
pro^engoods aAdiBfaaitatKof>4lBe8lad'GriJi;fioiE!igl 
thaisaidiG^./r.tm.nie0Cfi^4tr.^> - 'v - ortt noirtw Mercy, 



AM 



JUDGMENIV^ t4VL<tUE ' MiAlNTIFF 



JiuT;;mf Dt by At which duv^'b^re oui* sbid4t>i*d ih^ kit)fi^^t Jf^^W^ 
co^ iw)i/ ocrt©- mmter^ oome tbcr tHtrli^ «r<n^^id by thefir »ttiyfhfes 
aK^e, ftforesaMi an* hei^ufMmtte'SiiW'G Z>;'relfti^W*fbJ 
reiicth venfica- uig hifrsaM 'plt'd by hint tfbov« pte»ded, ''^i\i HM 
*i»>^x he crnitYOt deny >(ihe aetkJn of l!ie'9a$d' i^. B/ tlo^ VM 

tlKittfaQ sajd wri«uig dbligotdry id'the de^i A^'' (^k 

(^30,1.) ' For JudgmfnU bycofifetsien in Ejecimatt;^^ftfe 
p0St^ Bjeetmeift; ' 



Ll »'' 



I . 



(i 



>.i 



.(.II ' 



Judgment for 
the plaintiflT, 
ciD tleronrrer 
to a deciara 
tion in 
siL 



' (Entfybf warrants of attorney as befofe, jpp^O 
.'— — towitl ' Be it remembered^ fee' '(Kei*e* copy 
<he demurrer-book verbatim, and then pr6fce^ A 
feUc^ws :) At which day belbte odf said lot^d'.tW 
tMump' hitig at. fVestmintteryC6tXi^ ^9 well the said A\ B. ^^ 
fhe'satd C. D. by their attornfes afor^^idt WH^re- 
d^xm ail and singular the premises being se^n^jeiiid 
by. the court dfour said lord tiie kihg noW hereftllj/ 
understood, and pi^tirre ddiberation bein^'tbere- 
upon had, it a^p^rs to the said court here, that the 
declaration aforesaid, and the matters ther^dn >Oti- 
tained, are sufficient vti law for the said A*l B to 
have and maintain his afdnesaid action ther^df ukrfttst 
the said C. D. wherefore the said J. B. c^igk io 
recoVer against tike said C. D. his daxnage^by tes(^ 
pr the premises : But because' if is Unknoit^n, 'Stc. 
(as before, p. SI I, i9. ; or if th6 damages at^ Irs- 
sensed. by the court ; *^ And becsiUse ii is stfgg^dted, 
SfC.'^ as before, p. 315, 16. or in 'debt ; "^ Therefore 
it is considered, 4*^." as before, p. 317.) ' 

Tiic like, after (Xo the end of the issue and demtirter bbok.'M(! 
ordemur"re7' thenas foUbws :) At whith day, before our satcTlbri 
toonecoont ' th^kingatJFflitmfciiifer, comfe the parties ifor^saW t>y 
ofadeclara- their attomies afbresatd ; and the sherilfe hav^ncf^ 
and iwlrd of ^^^ *he Writ of our saidlord the king to thfeto in th« 
venire, to try bchalf directed, nor have ttey done Woif thfalg thfete- 



n^A 1 .Th^reifopp aSfjurell .tet ttyih^ b^H Miie. above the isiae on 
im^i ibetweea.tlw .enkl parties to b©. tried by tb© and a^wslJ^da- 
C9WtrM» :S>«.t«inqMiJce.9iEwi»*isees the damage by mages on fhe 
x^fiPipt th^^de^eptM>a ,af tbe i^id ci^bt intto said fi"*» ^^ f'* 
%ai WWaJt fHQ^t^wedf W: <«w judgmei^t «haU bfl »»<^<«*<rfi«. 

fAYP^^pr ^e.saidi^^yi^. 4alQ the.pr^iqi^ps wbereoil 
^ sajg p{H:tie^,hay:eaWve put tbas»«9lv€^.vpon tbo 
juagment of the court, let a jury, a^ before, thero^ 
upon come before our said lord the king at West" 
v^Wier^ on — ^ next aft^i: -r— by wbqm) .&c* and 
who neither, 4'c to recognize, ^c. bc^^^e a$ MteU. 
4c. ; the same day is given to the parties aforesaid 
at the same place. And because the court here are 
not yet advised what jiidfcnent to give in the pre- 
mises, whereon the said parties have put them- 
selves upon the judgment of the court, a day is 
^iven.to ,the sajdp^rti^s, before our said lord the 
ki^ at WeHnifinsteri, p^ the said.-^ — p^t.fi^r 
-T — to hear the jud^ipe^t of the said.co^rt tRere- 
iipota; lor that the said court here is not yet advised 
thereof, ^^^At which day, before our said lord • • 

the king at Wesiminstcry comie the pairtics aforesaid,, 
by^ tj^ek attomles aforesaid ; and the sherifis have^, 
i^'t^nt the writ of our said lord the king iqi\\^ 
in %it l^l^alf directed^ nor ^iqire they dope any 
thiQg thereupon : And hereupon all and Bi,Dgu}ar 
the premises^ whereof the said parties. Iiave put, 
th^msej.ves on the judgment of th^ court^ being seen^i 
9;;d 1^ i^xe court nere fully understood, and mature 
<|6lj|:(eratioi^ being thereupon hacL it appears toj 
tn^ s^a^p, court l^r^^ that the said first count of the , 
s{^4>ff^^^9^tion^ apd thp matters therein copta^o^dj 
in maqner, and form as the same are above stated 
a/iijfs^t forth, are sufficient in law fpr the said A^B^ 
tq ^y^ ^nd ipainl^in his ^foresaid action thereof 
apipsit (bf said C. X). Therefore it is considered^ 
that the said A.B. do recover against the said 

C. Df his said debt of L In the said first count 

cij^,the . ^id declaratipn mentioned, together with 
his d^nages by loXvft sustained on occasion of tho 
detentiQjqi.tlber^pf, SfQ* - But because it is unknown 
hy the ifQui^t. hercj, what damages the said^.JB,. 
hath, sustained % reason thereof; and because it ia 
convenient and necessary that there be but one tax- , • » 
ation of damages in this suit ^ therefore let the givt 
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ing of judgment i» tfiis^ behatf ogftinst fte kaidii^. iDt 
b^stnyedy lutotiltM ttM ei fiht imd ifiaimttbow 
JKHiied'belween. 4te ^saidhtHurtiea, -to lie: 'tried /by) tM 
country ; ^aad -as nsrell to trjF 'tibe saM las^HiitthtiinMl 
feviue^' as to tsqiiMre of mdasaeBs tke AiMge99rUdi 
the said^/iwi JSl^tialh sustained liy reasost of the jM 
teatioQ iof tihe sdid debt in the said first count o£ Aa 
igaid detJiaraAioQ mentioned^ iet it jtiry t&ereu|M» 
0ome before oursui krd the king at Wis^mnder^ 
u^H .,.,^-^ii^Kt after -*— by liiiofn, Sfte, 'and wIkt 
imth^j ^.rtoTecognice, ^c. beeausaas veUjiitr.3 
tile same day is given to the parties Itferesaid atihe 
safne plluse« '^ 



'j.' ' 



Fot thd form of. a judgment for the pisntii^ im 
demurrer to a plea in debt on bond, and suggestion of 
breachesr, S^c. on the statute 8 and 9 fF. 3. c. 11. § 8. 
see the very excellent edition of Saunders, by Idr. 
Serjeant Wtlliams^Yoi. I. p. 58. n. 1. and ante, s. 12. 

(^ 33.) (To the end of the demurrer**book| and then as 

The like, oa follows :) At which day, before our said lord the 
mlkation!^* kinp a* Westminster^ come the parties aforesudhy 
their aMomies aforesaid : Whereupon all and sii* 
gular* tiie premises being seen, and by the court of 
odr said lord the king now here fttUy nnderstoodf 
and mattiro- deliberation being thereupon ha^ k 
ajqpeirs !to» im said court here, tirnt die. aaid jdet 
tor inamier *aiid form aforettidby the $aid JLA 
•bove: in iieply« pleaded, and ihe nattonr Iherd*' 
Stained) are-suflioient in law for him-the^iaid' 
A*: A to liare and tiliaintain-hii afovtelid Mkn 
thereof .against ilia said C7 i>. -whdM^^re' the^^laifet 
^ JBv-ouftfat to l?ecfiver«giliAst Ae-saidf CtDt' W 
deiwigid»% teasel of tin<preiiwea;aBut'beeailBD9ei^^ 

3^*) (To the end of the demurrer-book, and then as 

dma^^^oa *?Mows :) At which d ayyAefo re our said lord the 
replication to ^i^$ tit Westminster^ come the parties aforesaid by 
aoeofseTeni their attomies aforesaid: Whe^reupon aUandnn- 
S2!!SiS*» gpljffthQjiirei^ 

Ir^vm^kH SlW ^d; Iwf t^Orki^g .4IP^x*^0A%i!«i4eJ^*^ 
iMMratioiHi^ ai^d ^aitfu^ 4e)ib^(^lt^ ^mg fmwfm^A^^^ff^ 



^M 
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Ae skittiil. tA. in owNier and Ibvni tSommA i^jMt 
moivpl^'pieaded, to.tIie'8icdpha'of<lke snid C II. 
bif thim • 'tastfy abov& plMit^d in tiary as t^ th^ tre»- 
Immbm ioHie inlfieduot^r? pliit of tint plm meif^* 
tinM^ nad theviatttlmrs theveiii wmlmiea, are •nfr 
fident^in' lav* for bnn the said j4. A to have and 
mtBdtain his ' ai>iMaid action thereof against th^ 
vofi^^ D. And kerenpon the' saidC D. raUn*' 
qoialuBg'his said plea by.hiM first alnnre pleaded^ 
says tlial be annot deny the action ef the said A. Bi 
nor but*tiiatba the said A. B* ongftt to recover 
agjaioBt'tbe-said C. D. bis damages bj reason of Ite 
premises ; wherefore the sfitd A. B* ought to flre» 
cover his damages against the said C* 2>. But be-' 
caas^ itja unknown, ^e< (as before, p. dll^lSv) 



Judgment of ^' Respondeat ouiter" on a demurrer » 

to M plea in abatement. 



--k*^ at wbidi day before onr lord the kiqgat 
Westminster^ come as'^well the gaid — -^ aa Ae said 
v >^ by tiieir attomies aforesaid; whereMon aU 
aiid' aiMidar the premises being seen, ana by the 
Qvottm our said ^ lard the now kbigfaUynndtn^ 
stoodyr* and matHve deliberation being taul tbere^ 
Uf8>i% it appears io the said court now jhem,- 'thai. 
thoi^^M plea na -maimer and foras^belvpleadedlrf 
tb6:aaid ^-^^^ is not' sufBcient in Jaw »to ^^ash'tto 
saUb btlltif ite aaid *«--(—. TlRmfore*it>ib eonslEdeK 
eri^fthat Ibe' aaid <^^«^— ^ andwer ^fmrtfaee i *ier >.illills- - Mid 
bjtt oCUie~^6aid *-'*r' ) wheEenpon die *8ai4^»^*<-«^ bd^ 
ing^easdly demaacbd^ cpneB iby:^««-*«^ hiaiattlAmejv 
and defends the Wfon^midiin|n|y wkQa;//#D»iiSiid. 
aays^ 4^« 

/ p-i .' ' •.,. .'.■',- i'-' -»r ' I i n 'iM oT) ' ^^/ 

d Mn:--,^. t "'• f. »•-' **'K» ' .< "^.»\0' * A^ ifi ^'."'i .♦ . • 
rfJ3 (vf. ^ !• ,. y*itf -t^i^^c^ioif; ci'*(rt*lOjJ'> '.. j.'li ••"♦ -- 

Xl^dle^dAd^r<ite'<aM<M¥^bMA^^ iS^i) V^ 



no 
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sefen,ltnd by %fce«6Uft bf our said lorid the kitig rio\r 
her^e flill)^ tinderstood, and mature deliberation 
h^in^ theretipon lifad^ it appeark td th^ ^id eduf^" 
here, that the said plea of fhe said G. D. by' hitrl'; 
abo^e pleaded' by wfty of tejomder, and- the mUttiiri^, 
th^ftt-in ^iMitaitied, at^ not suffi^ieAt iti law t)(i c[U^ti'^^ 
th^ d»d bill (or writ) of thd said A. B. Therefbi^' 
it i^ cMteidered, that the said C D/ftiH*fei* ah^weV^ 
tb* ^d A B/to hfe bill (or writ) and dtecljtr^tl'dii; 
aforesaid; and thereupdn a fortfaer day iis ^iv^Vi'by^' 
the court here to the parties aforesaid, before our 
said lord the king at Westmnster^ until -^--^ next 
after — »— , that is to say, fdr the said C. D. to plead 
in chi^f to the said declaration of the said A. B* 
At which day, before our said lord the king at West- 
minster, come as well t^e said A, B. as the said 
Cj^J^. byfheii" attorntes aforesaid; ahd^ the'^6aid 
Ci D; by his said attorney, defends ' thn^ wrMg^ and 
injuiy wfceri, ^c. (pi»«6eed?ng^ i^itts, fh^ jitea* itf ehiefj 









♦f • 






on 

iw/ ^2 record 

in debt. 



(§ 36.) (TotW^dHd of ^he Issile/ atid then ds fottowa :) 

Judgment for At'whkh^, Before oar siid.loH ilhe'kirig at* ^5£'' 
**a plea o^ minster , come as WcfU the said ii. B. as tRe said * 
C. 1). by their attornies aforesaid ; upon which the 
record afiH*e$^id beings seen and ihspe<ited by the 
safd'ttbtfrt hiei^fe, ft stifficieritiy appfedt*s to'^tHesay^^^^^ 
cotM, tiat \\\efe W stich ';i'recora of recovery affainst' 

he 

led^cd 

A. B: ddVi^eoVeragatnist the said' d D. h^'^Sfti 
debt, and dfeo ^^^-^/.ibr* hi^ damages whicli Be haffi \ 
8ust*itted;'as vi^ilPbV rea^rt of the detaining theWff ' 
debt, a^ for1ii&'^o«t6 and^chatrges by him about \Ai 
, suit ^in thiSOfehaf fej^p^nded, by the court of oiir said 
loi^^th^ Mhg ^nbW^ft^ ^dju4;ed t6 tl& s^rd^^: J. ', 
and Witli'Wsksienti k^cbt^ding to' the fdVm of &»*' 
statute in 'sihih ^^e ^iide and provided : And 
Mercy, said C. i>. iit Arti'cy, 8^. 



Judgment 
signed^ &c. 



~ < . . '♦ • 




> 

CT^r^ti^e eAd of ^b^ im% wi then ^^MUmn^y (S ^*) 
Ax which day> before pur. said lord t^e kinff-at ITurt- Th« 'JJ^^ »« * 
minster^ eomes the said^* B. by Jbia said attornejj ; J^/i^r«w5 
a^j^.tbe^f^id C. i}« although solemnly. demanded ia ia auumpsU. 
opf^jji^ Qpm;li U]^ appear a^id oroduce.the said record 
by. bm above in. pleading aUeged^ comelh not, nisgr 
prp^jlQetb the 8anie» but thejpein i«holly> Sadl^ and 
mi^kes defi^ult ; wherefore the aa^d yl* JS. .Qi^t to 
recorex'. agaiJ^st the said C £)« bi$ damages oa .oc*» 
ca^^pn pfitqe premises : But because it is wkaown, 
4c..,( (^^. before^. p.,3U^ ISO 





»».■"">'( ' * ^ * ' ■ * 
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. ,As yet of — t — 
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term (the.tenaof witjcb iflfioe (^38.) 
, was joined), ia the -<< — ^ year of the .ret^n Judgmcot for 
i. -,! of; King .Gf0-gfi itbe- Thicd. Witnss* JSrf. thepiaiotiffon 
aoard Ix»rd EUmboroush. ' '*'"'''^J "? , 

town cause. 



to wit. A. B, puts in bis place E. F, his 

attorney, against C I^.'hi^ plea of trespass on the 
ease . upon promises. 

i(0 ^r it. The , said . C D* wts ia his ploce 



G.li.^h^H attorney^ s^t the suit ojrthd ^iAJ^B* 

in,the *pl^|i afore^id. , «. , . .. 

v^to'j Tvit. Be it, r^n^mbaredi that on 



neif^^aft^r, . — r- in this same tesm., before^our lond 
th^ king at Jfc^simmter^ , corner •^* B. by.iS*. is fa^. . 
attoirn^y, ^and brings into.thei .court xif o^urr$aid.)pr4 ^ 
the.kiag b^fpr^ thejdng.biipself pom here^his cer-N,! 
taiit.bUTa^ainjsit, C>ii,f,beinff \\^ tbe,.custo4{r^ of,th^..». 
ms^r$lial oi the marshalii'ea pf pur said lord the king * 
before the kingbimself, of3rplea,of trespi^$»ioo the . 
case^ <5jrc.; and there are pletpges 4J!»r . the .pixwecA*- , 
tion .thereof, tp.wit, JoJm Da^ aiid RicJkajcd Hoe /. 
wl^icli said bill .follo,ifKS , in tjM?8?t v^rdsj.tbatiis ,to. 



^ 






.1. r '«' ' .' 



. And.ikt Mid C.IX bf &• ^* <^ aUxNrMjr^^aiiil 

m4 dt&ndft tho wrMff and H^uiy wkM, ife. Ml 

«4li thM be M not mdnimkB^ar proniM, in ttiH* 

nflraBd fiMrni m the md w<l. J3. hatfi abavettlircirf 

f^nnnltiiBird aninal hifc« ; loid' of' this he the* 8W 

C D. Mili hnmelf iijpea fte erantrjr; «ad the sM 

^. A. Mk the Mfce r Tbwefiire tot a jwr tharMpMI 

^onie hofore owt said lotd Ae Uoiig at- J9%»li9l(i5iir) 

oa— -*^ next after «-— >, by whom, ^r. and iriio 

Mither» 4ic« to leeagnize, 4<^. beoaMe as well, ite. 

the same day is give& to the parties afowoiid at die 

imuaae place : Afterwards the process thereof is con* 

iiAiiaa betweeii the parties afevesaid, of the plea 

afiM-esaid, by the jury being reapitsd beitweM tMn. 

heftiie fiittP said tord the kiilg«( fFeiimimibetii^nm 

-*-i- Beat afttr -^~- unleta ^ right faeiiovraUis* 

EfbDord Lofd JBHeniarmigky hia iiiaje9l7*t chief- 

justice assiffiied to hold pwM^m the court sremr said 

lord the lui^ before the khig himaslf, riudl <r8t 

caneon— ^--^tfae*.*-^d^of^**-«at «w OulUMl 

efjkhe«i^#fXMdMr<or at Wm§mim§er *mH to tti» 

cMuityof Middietesyy aeeordiagilotlie^ibMiJiflto 

statute ia such ease made and proFTided, ftir defhult 

of the jaraas, because amie ofwem did^ appear?' At 

which dM, hsieeeoar said k^ the Ung at lrtfl^ 

mnimUr aioresaidt comes die said A. B.^ by hii M^ 

iamfif aforesaid 9 and the said chiefju9tice> tefftrs 

wboas the said issae w» tried, hath seat liilher M» 

iMMrd4ahd»hefareJiiBJBi tfi es o aa sdi , terwit vMdf>* 

wasds» tlatt is to say, an the dqraad at tiia^flasr 

wMao oasdMRed^ 'befew thfe rig^t honsaaaMs m^ 

ward JUoid eUnAoraugk' Ae chiefjasliee witM» 

maatiaaed, •ftnaa Law^ esquire, b&Hifr tousurt i m*' 

to4he said cUef^nsties, aeooiding •to^lla 4bMK'4^ 

.the atatate-W^uohicaseiaade and ■ p i i ay i iladj aetke 

aaawil *e withiapwneditf . 3. as^tte withte4»fliet' 

C.OJb y 4 h eir i^sspeatiwre attoraieswitfaiiiKnientlMid; 

and Ae^aioflB of the jury wtareofmen^sfirwMril' 

rnadeip beings sanaaoaed,' also cone, who ^ -speak' 

.the tsalh af the matters wMiia coatai aa d^ ashf 

jdiosea, tsiedead swarn, say upoa thair'aatly<4hie' 

thaaaid CJ>..didawdiiiMlti^ aa«tpreiaisiV<*^i^M»>^' 
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against him ; and (hey assess the dsMHiM# VT^IM 
said ^. B. on occasion ef the premises, besides his 
(Mta(Ailiilhai^»*yWm ateuthfd bull In'ihMbe- 

Mf ^4>e9dsd} io ■ / >. and for those ^ eobts^ and 

to----*^-^ Themfore it k ^okiside^ed,' that Jndgment 
J. B. do recover aMiinst the said G f>; ^^^ ^"^ 
,.,.said'.dania|f[esy costs and Murges^ bythotjUfiMrs 
jfopesaM Mi^rmnferesaid assess^* and «lsa -*-^--/^ 
fkihisbflilid eosts and chai^gesy by the totlt of x>uf 
ssiA J^rd the» hkig^ wm hereadJMged of incfeastf Vat 
dlM&id A. B. and with his assent ; which said da** 
m$ge% costs, aaud charflpes, in the whole Hmoillit to^ 

▲ad the said i^ D. in nevcy^ 4^1; Mercy. 




(As inttho lasl» to the end of the issue ^nd awarf (S 39.) 
of ocwVvy and then as Mlows:) Afterwards ^^P^^^^^^^^^^^^ 
C98S theraof iscotitiaaad between the parties afbre-^'^"°JcoiitbBv^ 
said) of the plofi-afiiiesatd, by the Itrry being nes^-^ance after ver- 
pited between ttem, befoi^ ovr said lor^ the kin^ ^^^. H ^ 
at JVuimmsiery uatil>— — n«t after — ^, unless "*•**" •^* 
is9 laapi^ty's JHstiets aasigneA to take the assises in^ 
and for tliecouBty of -^— * shall (trst come on — — 
thet^itr-^fday of' ■ ■ at — — in the said county, ac- 
coidii^lo tjbe form of the statute in such case made^ 
(OrI mwirided, for default of the jurors, beeaasenom^^ 
of tnem did appear s At whidi day^ before ew isaid^' 
lord Hhe king at Wttimumier aforesaid, oomei 41m^ 
said Am B* by bis attorney afovesaid ; -and Ae safd^ 
justices of our said lord the king, before whom th^^* 
8^ IsMB wna. tried, have sent hither ttfeir reeord'' 
had hiBil>re them in th e so wo rds, to wit : Afterwar€%*^ 
^ (hesercopy Ae «9^0ii) : And because the oouK*' 
ofvur saidtord the fckig before the king hiiMwif ne#^ 
htW^* rare, not yet advimd what judgment lo-g»«re't^ 
>i^li9»49*AoiHPamise8, a-dayis therefore grten W-' 
till mrtios aforeaaid^ before oar said kwd the Uifg^^^ 
atijM^/nMsfor, untU— ^--^next after -—i^,' ta4fear-*^- 
tin judgment of the said court Amreupott; #r4lHff^' 
tlie^ooiui'of oar said l<Hrd the kinsf'befdrw^Aie kii^ *- 
himsrif now •hate, mo-aot-yetadVmed Aeroaf, JSrc. 
Aiwhieh day, befone our -said *)osd»ttiriring«t#Fss|k* '* 
mui$Ut9u coBw aa well thrsaid A* B. by his attorney -1^ 
afoi^aaidy as the said Ci>.\h^lM»attomoyafoTCh- ^ 
sai44 •jkad^thoMi^KMMiU aiidtHi|{«lBv>the*pveni' 
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being seen, and by the court of our said lord tlie 
king before the king himself now here fully under^ 
stood, and, mature deliberation being thereupon bad, 
it is considered by the same court, that the said 
A. B. do recover against the said C. D. his said da- 
mages, 8fc. (as iu the last). 

rt 40.) ^^g jjj^ j^g ^^^ former to the postea^ aftei* copyii^g 

speciif ver° * which, proceed as follows :) And because the court 
diet. of our said lord the king before the king himself 

loow here, are not yet advised, SiC* (as in the last, 
to the words, " not yet advised thereof, ^c") At 
ifbich day, before our said lord the king at West* 
minster^ come as well the said A. B, as the said C. D. 
by their respective attornies aforesaid : And there- 
upon all and singular the premises being seen, and 
by the court of our said lord the king before the 
king himself now here fully understood, and ma- 
ture deliberation being thereupon had, it appears 
to the . said court here, that the said C X) did un- 
dertake, S^c, in manner and form as the said A, B. 
hath above thereof complained against him: There- 
fore it is considered, SfC. 

'"^verdi^c^ anT Therefore it is considered, that the said A. B, do 
assessment of recover against the said C. i>. his said debt, and his 
damages, on damages aforesaid, on occasion of the detention 
tte Stat. 8 & 9 thereof, to 1^. together with his costs and charges 
§ 8. ' ^'^^' aforesaid to 40*. by the said iury in form aforesaid 

assessed, .and also L m his said costs and 

charges, by the court of our said lord the king be- 
fore the king himself now here ac^udged of increase 
to the said A. B. and with bis assent; which said 
damages, costs and charges^ in the wjic^e amount to 
L It is also considered by, l^is.nAajesty's. court 
h^re, that the said A* ^* hay^ execution against 

the said C Z). of the damages afore69Jd to -l* 

by the said, jury in form aforesaid assessed, on oc- 
casion of the aforesaid breach of the said condition 
of the said writing obligatory, according to the form 
of the statute in. supb casQ made and provided : And 
Mercy. the said C X). in n^^rcy, Spc. 

(^ 410 C^o the end of the pjosieaO And upon this the 

Suggestion of s^id. A^B.gm^.ib^.cfimi)it^^ to uAdorataiul bsA 
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be informed, that after the last continuance of tb^ the death of 

plea aforesaid, and before this day, to wit, on one of the de- 

the said E. F. died, to wit, at and the said verdict, and 

C. D. then and there survived him ; which the said before judg- 
C. D. doth not deny, but admits the same to be ™^^ 
true ; therefore let all further proceedings in this 
cause against the said £» F. be stayed ; whereupon 
tbe said A. B. prays judgment as^ainst the said 
C X>. of and upon the premises : Therefoi'e it id 
considered, ^c. 

TherefiH-e it is considered" that the said A. B. do iS ^^O 
recover against the said C. D\ as executor (or ad- ^"^S^^"*.^' 
ministrator) as aforesaid, his damages aforesaid by on^a'verdictm 
the said jury in form aforesaid assessed, and also' aamimpntj 

L for his said costs and charges, by the court a«:ain»t "> »- 

of our said lord the king now here adjudged of in- ^j^^or. 
crease to the said A, B. and with his assent ; which 
said damages, ccfts, and charges in the whole 
amount to L to be levied of the goods and chat- 
tels wbicli were of the said E. F. at the time of his 
death, in the hands of the said C. D. as executor (or 
administrator) as aforesaid to be administered, if he 
htfth so much thereof in his hands to be administer- 
ed'; and if he hath not so much thereof in his hands' 
td be administered, then the said sum of L par- 
cel of the damages aforesaid, being for the costs and 
charges aforesaid, to be levied of the proper goods 
and chattels of the said C. D. And the said C. t>. 

in mercj^ SfC. Mercy. 



Jhdgmeni (on the-Mo issues of ^^ non assumpsif^ 
hy the ie^ikpt and ** plehif ddministramtj'' bt/ the 
exectettix^ the jury finding that the defendant has ' 
assets to satisfy only part of the debt) to include any 
assets^ whkh niety hace come to hand between p(ea 
pleaded and judgmenty zchcre the plaintiff has omitted 
to reply that fad.* 



— : — as Ui the first issue. between the-said parties 

•Aklur ittky'd«>(6T.R.lO0 aii4 if h<^docf , tli€ isioe Uiiue 
tried by the jwy aiid tiK tniUi found, tlie SMctf , if foandy will 
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witbin joined, upon tbeir oath say, that the within 
named WL C. i^ his life time md undert^^ke and 
promise in manner and form as the said Fy hatb 
ajbove thereof complained against her the, said M, 
and they assess the damages of the said F. .by reason 
of the not performing of the said promises ajid un- 
dertakings over and above his costf and charges by, 
him about his suit in this behalf expended, to 80/. 
and for those costs and charges to 40^. And as to 
the last issue between the said parties within 
joined, the jurors aforesaid upon their oath afore- 
said say, that the said M. on the day of exhibiting 
the bill of the said F. in this behalf, and since, had 
goods and chattels which were of the said W, at the 
time of his death in her hands^ to be ad^iinistered 
to the valiie of 40/. ,parcel of, the said damages 
above assessed, wherewith she the said M, might 
h^ve satisfied the said F. 40/. parcel of the said da: 
IXlage^; and as to 40/. residue of the said dan^siges 
that the said Jtf. on the day of exhibiting the bill of 
the said. F» in this behalf or ever since, had not any 
o^her goods and chattels which were of the §aid 1f. 
Ht the tipae of his death in the hands of the saidilff 
to be adnuQister/ed, wherewith she could h^v^ ^- 
tisfiei^ the said . F. the said 40/. residue of, th^ .8£^d, 
d^pnages so assessed as aforesaid, Therefpr^ .^t la. 
conddered that the said jP. do recover again9tthe 
said M. the said 40/» by the said jury in form afore- 
said found parcel of th^ said damages of Sp/. ^l^e 

, assess(^d| and also 35/. for his- costs Vnd ct)argj^^ 
of increase by the said court of our said lor^.tne 
kinjg^here^ a^udged to.the said JP. with his assent;, 
which said damages amount in , the whole i9{^r^ 
the said costs and charges parcel of tlie damages 

: la^t mentioned amounting to — ~r, to be lovjf of 
tt|6 1 gopds and chattels which were of tjhe sa^d ff* 
^ the time of his death in the hands of the s^id J^-. 
to be administered, if shjs hath so. much in her l^di 
tp b^ ^flministered n and, jf not^ then tHe qpsts/apd 

^ ipei^calWapprofimted, as in tbe former .>p«rt ^of 4i« <]K)r«' 
judi^ent. Where tbe plaintiff has omitted to replv tl^e fucU ud 
assets do come to higsd between plea attd. jnilgmeii^' 'itlseemi^ oo 
pUm^^, fl^t the plaintiff ditold jek oblt^:f*1MtViL*' ^tfae 
above judgment, to shew that assets have so epfiic tfl^jJiW^jr.JP^'* 
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charges to be levied of the proper goods and chat-* 
tels of the said 3f / and that the said F. do recover 
tbe Said 40?.' residue of the said damages in form 
aforesaid assessed, to be levied of the goods and 
chattels which ivere of the said W. at the time of 
his death, or which since the pleading of (he said second 
pled of the said M, have come, or at any time here- 
after shall come to the hands of the said M. to be 
administered. And the said M. in mercy, &;c. 

1 Wms. Saund. 336. a. 



[Thereibre it is considered that the said A. B, do re- (S 4S.) 
cbiref against the said C jD. his said debt, and his The like, w 

damages aforesaid to L by the said jury in form ^«^^ 

aforesaid assessed, and also 1, for his said costs 

and charges, by the court of our said lord the king^ 
DOW here adjudged of increase to the said A. B. 
and i^ith his assent ; which said damages, costs, and 

cliar^e^ in ' the whole amount to /. And the 

said C U. in mercy, 4rc. (Or if the doiendant has Mercy* 
denied his deed, a ra/7fa/tir should be entered, in- 
stead of a misericordia^ thus : And let the said C D. 
inasmuch a$ he has denied his deed, be taken, S^c) c^iatw. 

^i^refore it is considered, that the said A. S. (j 44.) 
who 'Idea as aforesaid, do recover against the said The like, in 
Ot' Z). for himself alid our said lord the king, the debtficitaii^ 

said suin of /• in the said count of the ^i^ J^J^^^ 

declaraiion mentioned, parcel of the said sum of p^laintiff, and 
•*— i^f. above demanded ; and that the said A. B. part fo/die 
wW jibes ais'aforesaid Tiave one moiety thereof to his deftndwoiC 
0|vh ^tose, and that our said lord the king have the 
qthef moiety thereof to his own use, according to 
iSi^'Ibrm of the statute in such case made and pro- 
vided: And the said C. D. in mer^, ^. Ana let Mercy, 
the said A. B. who sues as aforesaid, be in mercy 
fi>t^hi9*&Ide complaint against the said C. D. for the 

residue of the said sum of L whereof the said. 

C D. ii^ acquitted ; and the fliaid CD. go th^peof 



3ifi 
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(h 45.) Therefore it is considered, that the said A. B. do 

The like, a- recover ag^^inst the said C, D. executor (or admi- 

ecator^or^ad- ^^is^ratpr) as aforesaid, his said debt, aad also his 

raiuistrator, daoiages aforesajjd by the said jury in form aforesaid 

where the jury assessed, and likewise /. for his said costs and 

the amou^nt of ^^'*S®^9 ^V ^^ court of our said lord the king now 
part of the here adjudged of increase to the said A, JS. and with 
debt. his assent ; )vhich said damages costs and charges 

in the whole amount to ■ ' 7. to be levied as to the 

sum of /. parcel of the said debt, being the 

value of the said goods and chattels of the said E. F, 
« so found by the said jury to be in the hands of the 

said C, D. to be administered, and also as to the 
said /. for the damages costs and charges afore- 
said, of the goods and chattels which were of the 
said E. F. ^t the time of his death, in the hands of 
the said C. D, to be administered, if he hath so much 
thereof in his hands to be administered, and if he 
hath not so much thereof in his hands to be admi- 
nistered, then the said /. for the damages costs 

and charges aforesaid, to be levied of the proper 
goods and chattels of the said C, D. and as to the 
residue of the said debt, to be levied of the goods 
and chattels which were of the said E. F. at the time 
of his death, and which shall hereafter come to the 
hands of the said C X). to be administered. And 
Mercy. the said C.D. ifi mercj, S^c. 

(§ 46.) Therefore it is considered, that the said A. B>io 

The like, recover against the said C. Z). his said debt, and his 

against an heir, flanjages aforesaid to /. by the said jury inform 

aforesaid assessed, and also ■ for his costs and 
charges aforesaid, by the court of our said lord the 
king now here adjudged of increase to the said A. B* 
and with his assent ; which damages costs and charges 

in the whole amount to L to be levied of the 

lands and tenements which were of the said E. /• 
in fee-sirpple. at the time of his death, and which 
came to and are now in the hands of the said C. D> 
by hereditary descent froqa the said E. F. And the 
Mercy. gftid C D. in mercy, *c. 

(h^T) Therefore it is cpnsidi^red, that the said -4. B* do 

de^ttnue^' "* recover against the said* C. D. the goods and chat- 
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* 

teb aforesaid) or the said /. for the Talae of tike 

same^ if the said A. JS. cannot have again the saicl 

Eods and chattels, and his said damaffes to — ^^. 
yond the value aforesaid, by the said jury in form 

aforesaid assessed, and also /• for his said costs 

and charges^ by the court of our said lord the king 
now here adjudged of increase to the said A. B. 
and with his assent ; which said damages costs and 

charges in the whole amount to L And (he 

said C D. in mercy, 3^c. And hereupon the she* Mercy."* 
riff is commanded, that he distrain the said CD*' 
by all his lands, <Sjrc. and that he answer for the 
issues, S^c, so that he render to the said A, B, the 

goods and chattels aforesaid, or the said /. for 

the value of the same ; and in what manner, ^c. 

Therefore it is considered, that the said A. jB. do ^^ 43.) 
recover against the said C. D* the goods and chat* Tbeiike,where 
tels, which by the jurors aforesaid are above found part is found 
to be detained by the said C. D. from the said A. B. ^^^^f^^^^^ 

or the said /. for the value of the same, if the fo/ihe defciid. 

said A. B. cannot have again those goods and chat- ant. 

tels, and his said dan^ages to beyond the value 

aforesaid, by the jurors aforesaid in form aforesaid 

assessed, and also /. for his said costs and 

charges, by the court of our said lord the kinj^ now 
here adjudged of increase to the said A, jf. and 
with his assent; which said damages costs and 

charges, in the whole amount to /. And the 

said CZ>. in mercy, S^c. And the said A, B. ib Mercy, 
also in mercy for his fidse claim, of the residue of 
the said goods and chattels, whereof the said C* Dm 
by the jurors aforesaid is above acquitted; and let 
the said C. D. go thereof without day, Sfc. And 
hereupon the sheriiTis commanded, that he distrain^ 
^« (as in the last). 



Judgment far the treble value of tithes. 
therefore it is con^dered, that the said 



recover against the said *— ^ as well the said debt 



]^ -JDDGHBMTi JLO9 TBQ I^EFENDANT 

; to.dr f«riD of tbe<wid i(tj^vifi 
: of tbe.sa^ bay npt' divided -b^ 

jTomthesaidninefKirtsaforeiBaid; 
I - contrary to tiie.form-of tbenta 

I carried away, as — — I. for the 

I aforesaid assessed by the said 

^ -/• for the increase of.hi& eaidi 

I art of our said lord the king; bte 

If now here adjudsed to Uieiaid 

with his assent, according to the forra of the 

statute in such case made and provided, which said 

damages amount in the whole to the sum oC 1 

And the said - — in mercy, Src, 

IS «S, to) For judgments on zerdict in ^fectm^j vide potlj 

Ejectment. 



As yet of — — term, &C' 

tS 51.) ' *" '"*• ^- ^- P"*^ *" ^'^ plac« G. H. hi» 

JndEnient of attorney, at the suit of A. B. in a plea of trespass. 
mm p™ for ■ . 

wantofadr- to wit. C J), according to the Ibrm of tie 

CTmmo™'p^ statute in such case made and provided, was served 
ccHbjbiU. with a copy of a certain precept called a bill of 
Middltsex^ (or of a certain writ of our Ipnd tliBkiBg. 
called a latitat, or aliai capias, &c. issuing out of 
the court of our said lord the king, before the lipiig 
himself, directed to the sheriff of- — r>, if a lotttfit o 
aliat capias, &c.) and returnable before our said lord 
the king at Wtstminster, on ■-— ■ nextaller— ^io 

term now last past, *o answer A. B. ip A-flw 

of trespass; and the said C. D. at the saiqe day ap- 
peared by G. H. his attorney, according to the form 
of the statute in such case made and provided ^ And 
the said A. B. hath not declared in the said coprt o( 
our said lord the king before the king him^eitf at 
Westminster aforesaid, \>y his hill or declaration I" 
any personal actipn or eiect^ORt agaips.t tM said 
C. D. before the end of this present — n- terpq,! (or 
of — '■ — term then next ensuing,) Ijiein^ tli*^<* 
fcfnD aRier the appearance of bim the ssid,.C> -O.^ 9^ 
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m'Mlttr^eiiiLiij:B. Therefore it IS considered; Judgment 
«tet«lhte SAW A. B. tdke nothing by his said precept "«»«<*»*«. 

gf ^Hf)'' btrt that he be in mercy, S^c. And it is 
rther eonmdered by his majesty's court here, that 
the sKid C. D. do recover against the said A, B. 
*f^^t: for his costs and charges by him laid out 
«hoiit his defence in this b^hal^ by the court of our 
sftid lord the king now here adjudged to the said 
Cl'iD. 'ttnd with his ass^t, according to the form of 
tbe iitatate in such case made and provided : and 
Aot the ^d C. D. have execution thereof^ SfC. Execution, 

to wit. C. D. puts in his place G. B. his (S ^^O 

attorney, at the suit of ^. B. in a plea of trespass '^*j^' ^ 
oti the case upon promises (or as the plea is). ongmiu 

to wit. C. D. late of , according to 

the form of the statute in such case made and pro- 
vided, was served with a copy of a certain writ of 
our lord the king called a special capias ad respond' 
dendum^ issuing out of the court of our said lord the 
king before the king himself^ directed to the sheriff 

of , and returnable before our said lord the 

king, on wheresoever our said lord the king 

should then be in England, to answer A. B- in a 
pleaof trespass on the case upon promises, to the 

damage of the said A. B. of L (or as the plea 

is) ; and the said C 1>. at the same day appeared^ 
^. (as in the last). 

■ (Entry of warrant of attorney for the defendant. (S M.) 

as befere, p. 348.) The Mke, on 

/ * bailable pro- 



to wit. C. D. was arrested by virtue of a 
preeept called a bill of Middlesex, (or of a certain 
writ of otor lord the king called a latitat or alias, 
capias, &c.) issuing out of the court of our said lord, 
thie king before the king himself, directed to the 

sheriff of , (if a latitat or alias capias, &c.) and 

returnable before our said lord the king at TFestmin* 

iter, on ^ — next after in term now last 

past^ to answer A. B. in a plea of trespass, and alsa 
i6 a bill 6f the said A. Bt to be exhibited against. 

the ^id C, D. for /. on promises, (or as the x?^; 

eimm is) iLceording to the custom of the court of our' 



cess by bill. 
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saiid lord the Idng^ before the king himself t Atid the 
€aid C* D. at the Baiue day appeared, and put ih 
special bail by G. If, his attorney, at the suit of tbs 
sakl A» B. And the said A* B» hath not dechred^ 
8^. (as before, p. 348.) 

{S 54.) ^o wit, C £)• was arrested by virtue <rf 

The like, io a a certain writ or mandate, directed to the sh^iff of 
county-pala- ^ the county-palatine of LancfuteVj and grounded 
^"^' upon a certain writ of our said lord the king called 

K latitat^ (or utias capias^ Sec.) issuing out of the coorl 
of our said lord the king before the king himself, 
directed to the chancellor of the said ^^ounty-pala- 
tine^ and returnable, SfC. (as in the last.) 

• (S 55.) to wit. A. B. who brought a writ of exisi 

The like, after facias of the lord the king before the king^ hiflMelf, 

the defend- against C* D. late of of a plea^ Sro. did not 

Mce oS^a^n ^" prosecute his writ aforesaid : Therefore he and hii 
exigifacias, pledges to prosecute are thereupon in mercy, ^i 

and let the names of the pledges be inquired^ S^» 
and the said C, D. go thereof without day, S^t^ It 
is also considered^ He* (as before^ p. 349.)- 

(J 56.) ■ to wit. C* jD. puts in his place G, H, his 

The like, in attorney, at the suit of A. B. who as well, Sfc. in a 
debt qui iam. plea of debt on statute. 

to wit. A. B. who brought a writ of ouf 



lord the king, as well for our said lord the kin^as 

for. himself, against C. D* of a plea of debt on sta- 

Judgment tute, hath not prosecuted his writ aforesaid : Th^re* 

signed, &c. fore it is considered, that the said A. B. take nothing 

by his said writ, but that he and his pliedges to pro- 
secute be in mercy : And it is Airther oonsddered) 
Sfc. (as before, p. S49.) 

{h 57 f 8, 9, 60.) For judgments Jbr the defendant in Replevin^ 'oi^ 
postj Replevin. 

(h 61.) 
Judgment of (Entry of warrant of attorney for the defendant) 

9um-pro.<, for 

rep ymg. . to wit. Be it remembered^ Ac. (as in so 
issue, to the end of defendant's. ^«b, and thm ai 
foUow&O '....* 



^ AfldnpoB thifi the said C. 2). prajs that the said 
d* B. may reply to the aforesaid plea of him the 
aaJd C, D* and thereupon a day is given by • the 
^art here to the said Ji. B> before our lord the king 

at Westmip${er^ until days next after the end 

of this same term, that is to say, for him the said 

A> B* to r^ly to the aforesaid plea of the said C D. 

the, same day is given to the said C X). at the same 

place : At which day, before our said lord the king 

at Westmimsterf cornea the said C. Z). by his attor<- 

aey aforesaid ; and the said A. B, although at that 

day solemnly called, comes not^ nor hath he replied 

to the aforesaid plea of the said C. D. nor doth he 

further prosecute his said suit : Therefore it is con- jndgnent 

sidered by the court here, that the said A* B* take signed, itt* 

nothing by his said bill (or writ,) but that he and hb 

pledges to prosecute be in mercy, S^c. And it is 

further cimsidered by his miyesty*s court here, Sfc» 

(as before, p. 349.) 

(Enter the warrants of attorney for both parties; /c ^^\ 
aad after copying the issue, to the end of the award The like, for 
of the venire facias^ proceed as follows :) not entering 

the issne. 

At whidi day, before our said lord the king at 
Westminster^ came as well the said A, B. as the said 
C. Z). by their attoroies aforesaid ; and the shoiff 
did not send the writ of our said lord the king to 
him in that behalf directed, nor did he do any thing 
thereupon: Therefore, as before, let a jury there* 
upon come before oar said lord the king at Westf 

minster J on next after ^ by whom, SfC. and 

who neither, 8^. to r^^cognisie, i^c, because as well, 
^c. the same day is given to the parties aforesaid at 
the same place : At which day, before our said lord 
the king at Westminster^ came the parties aforesaid 
by their attorn ies aforesaid ; and the sheriff did not 
send the writ of our said lord the king to him in 
that behalf directed, nor did he do any thing there- 
upon : Whereupon the said C. D. prays the court 
of our said lord the king now here, that the said 
A. B, may enter the said issue above joined between 
the parties aforesaid : Aad hereupon the said A. jB» 
is ordered by the oonrt of- our said l<Nrd the king 
now here^ that be ent^r Hm md issue on -^«*-* next 



Judgment 
signed, &e. 



Judgnieiit as 
in case of a 
noBsnit. 
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after — - in this same term, on the peril attenifinjg 
the neglect thereof; the same day is given to the 
said C. D. there, Sec. At which day, before our 
said lord the king at Westminster^ conies the sdid 
G. D. by his said attorney, and the said A. B. al* 
though solemnly called, comes not, but makes de« 
feuU, tior hath he entered the said issue above 
joined in the plea aforesaid : Therefore it is consi- 
dered by the court here, that the said A. B, take 
nothing by his said bill (or writ,) but that he and 
his pledges to prosecute be in mercy, See. and that 
the said C. D. do go thereof without day, 4*c* And 
it is further considered, S^c- (as before, p. 349.) 

• <A9 in the last, to the end of the second award of 
the veTK^fv, and then as fellows :) 

At trhich day, before our said lord the king at 
Westminster^ comes the said C JD. by his saiid attor- 
ney ; and the said A. B. although solemnly called, 
comes tiot : And it appearing to the court of our 
said lord the king now here, that the said A. B* 
hath neglected to bring, the issue above joided on to 
be tried, according to the course and practice of the' 
said court: Therefore, according to the form of 
the statute in such case made and provided, it is 
: ' coD9idered, that the said A. B. take nothing by his 
' 8aid4>ill (or writ,) but that he and his pledgtes td" 

prosecute be in mercy. Sec. and that the said C. D^ 
do go thereof without day, Sec. And it iff flifffldr'. 
considered, Sec. (as before, p. 349.) 

Judgment of 'Thei^eforc it is conridered, that the said A: B. 

take nothintf fcy his s&id bill (or writ), but Hhat he 
and hi^ pledgees to prosecute be in mercy, 4*^. itod 
that the said C. D. do go thereof without flayy^c: 
Arid it ' is fhrtfaer considered. Sec. (as before, p* 

349.)' 



Jadgment 
f ignedy 6cc* 



nooauit. 



(^64.) 

The like, on 
the IT^k/i-ju- 
dicatare-act 



*<To1he end of i\xe poHea^ afad then as follows;) 

^ But because it is suggested and proved, and ma* 
nifestly appears to the court here, that the cafse of 
action aforesaid arose in the prindpality of nH^^t 
aod^thftl the Mid C. D. was t*ei^ent ttitiiiitilie flo^' 



milttp;(i of WaleSy at the time of the service of th^ 
writ of served on him in this actiou : There- 
fore it is considered, that the said^. B> take nothing . 
by his said ^rit, (or by his bill aforesaid), again^ 
the said C. D> but that he be in mercy for his false 
claim ; and that the said C, X). do go thereof with- 
out day, SfC. It is also considered, 4*c. <as before, 
p. 349.) 



Afterwards, to wit, on next after in ^^ ^^ 

term, in the year of the reign of our lord E^try of ik- 

the now king, before our said lord the king at W^st^ continuaiiQ«^ 
minster^ came the said C. D. by his attorney afore- ^y **»**• 
saidf and the j$aid A, B. did not then and there pro- 
secute his said bill against the said C. D. with enect, 
but voluntarily permitted his suit to be discontinued: 
Therefore it is considered, that the said A^ B, take 
nothing. by his said bill, but that he andhis pledges 
to prosecute be in mercy, Sec And it is further con* 
lidered, S^c. (as before, p. 349.) 

It is recorded by the court, on in • term (^ ee,) • '" 

in the year of the reign of our lord the naw The like, by 

king, that. the plea aforesaid hath not a day of con-, original. 

tinuance by the same' roll, beyond the aforesaid ; , 

Therefore let the plea aforesaid be discontinued, at 
the request of the said A. B. &c. 

Ai^ hereupon the said A^ B» inasmuch aa ha can- (§ er.) 
not deny the several matters above pleaded by tbei Jodgmentfor- 
said C Z). freely here in court confesses, ^h&t be will, ^® ^,^^^"^' 
not further .prosecute his suit against the ^aid C. D,, ^° *,-, ^^^ 
Therefore it is considered by the court here, that th^.. 
said A. JB. take nothing by his said bill (or writ),^^ 
but that he and his pledges to prosecute be in 
mercy^ SfC. and that the said C/)^ d<>,jg;a. thereof 
without day, 3rc. And it is further considered, 8fc. 
(as befere, p. 349.) 

And hereupon the said A. B. Creelyhere in court ($ ^^O 
•onfeaaieis^ tbftthe wiU i\q% fvHher pi{(;];^ujk# If^ ^fu^ '^^ ^^t ^ to 
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a particular 

COUBt. 



(S 69.) 

Cluaeturma 
ifelbreve. 
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agaii^st the said C. D, in respect of tAe premises in 

the count of the said declaration mentioned : 

Therefore, as to the premises in that count mention- 
ed, let the said C D. be acquitted, and go thereof 
without day, ^e. 

And hereupon the said ^. B. inasmuch as he 
cannot deny the several matters above pleaded by 
the said C Z). but admits the same to be true, prays 
judgment, and that the said bill (or writ) of him the 
said -^. B. may be quashed, to the intent that he the 
said A. B, may exhibit a better bill (or sue out a 
better writ) against the said C D. Therefore it is 
considered by the court, of our said lord the king be- 
fore the king himself now here, that the said biJu (or 
writ) of the said A. B. be quaked, S^. 



a ro,) 

Judgment for 
the defendant, 
on demurrer 
to a plea. 



Judgment 
signed, &c. 



(To the end of the denyurrer-bodk^ and then 20 
follows:) 

At which day, before our said lord the king at 
Westminster, come the parties aforesaid^ by their 
attorniea aforesaid : Whereupon all and singular 
the premises being seen, and by the court of car 
said lord the king now here ftilly understood, and- 
mature deliberation being thereupon had, it appears 
to the said court here, that the said plea above 
pleaded by the said C I), in manner and form afore- 
said, and the matters therein contained, are suffi- 
cient in law to bar the said A, B. from having or 
maintaining his said action against the said C» /)• 
Therefore it is considered, that the said A. B. tahe 
nothing by his said bill, but that he and his pledges 
to prosecute be in mercy, S^c. andthait the saia^« D* 
do go thereof wiliiout day, Stc. And- it is Ibrthfer 
considered, Sfc. (as before, p* 349.) - 
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(To the end of tke issue, and than as fi)Uaw3 :) (^71.) 

The like, on a 

At which day, before our said lewd the kiny at Pj^^ «^ »«^ **^' 
Westminster^ come the parties aforesaid, by their 
attornies aforesaid ; and the said ^. B. bath not 
here in court tke record of the supposed recovery in 
the said declaration mentioned^ but hath failed and 
made de&ult in producing the same : Therefore it Judgment 
is considered/ that the said A. B. take nothing by signed, 6ic^ 
his said bill, but that he and his pledges to prose- 
cute be in mercy, <S'C. and tliat the said C. D. do go 
thereof without day, S^c. And it is further consi- 
dered, Si'c. (as before, p. 349.) 



(To tile end of the issue^ and tiien as follows :) ^^ 7^.^ 

Judgment for 

Afterwards the process thereof is continued be* the defendant, 
tween the parties aforesaid, of the plea aforesaid, by on a verdict at 
the jury being respited between them, before our *»*^ ***"*** 

said lord the king at Wesiminster^ u-ntil • next 

after , unless his majesty's justices assig;ned to 

take the assizes in and for the county afoi^esaid, shall 

first come on the day of in the 

year of the reign of our said lord the king, at 

in the county aforesaid, according to the form of the 
statute in such case made and provided, for default 
of the jurors, because none of them did appear : 
And now here at this day, comes the said C. I), by * 
his attorney aforesaid ; and the said justices of as- 
size, before whom the said issue was tried, have 
sent hither their record had before them in these 
words, to wit : Afterwards, Sec. (to the end of the 
postea). Therefore it is considered, that the said Judgment 
-4- B. take nothing by his said bill (or writ), but signed, &c. 
that he and his pledges to prosecute be in mercy, 
Sfe^ and that the said C D. do ^o thereof without 
^^y? 6fc. And it is further considered, Sfc, (as be« 
fore, p. 3i9.) 

(As in the last, to the words " none of them did ($ 73.) 
appear,'' and then as follows :) Tbe Uke^ far«« 

2 



956 



JUDGMBlTTt FOR TKB ySFBHDAVt 



tnnriWof d«« 
fcadant. 



JttigiaeBt 
•ignedy Ac* 



At wbich day, before our qaid lord the kifi{| at 
Westminster, come as well the said -<rf. B. by his at- 
torney aforesaid, as the said C. D. by bis attorney 
aforesaid; and tiie said E. F. comes not: And the 
saidjustices of assize, before whom, 4'c. h^v^ sent 
bitber their record had before them in these words, 
to wit: Afterwards, Sfc. (here copy the posiea). 
And npon this the said C jD. gives the court here 
to understand and be informed, that after the last 
continuance of the plea aforesaid, and before this 

day, to wit, on the said E. F, died, to lyit, at 

■ ' and the said C. D. there survived him, which 
the said A, B. does not deny, but admits the same 
to be true ; wherefore the said C. D. prays judg- 
ment of and upon the premises: Therefore it is 
considered, that the said A. B. take nothing by his 
bill aforesaid, but that he and his pledges to prose- 
cute be in mercy, S^c. and that all further proceed- 
ings as to the said E. F. be stayed, and the said 
C jD. do go thereof without day, 4*^- And it is 
iiirfher considered, 6^c. (as before, p. 349.) 



ar^) 



it is considered, that the said A. B.io 



For judgment for the defendant on a verdict in 
Replevin^ vide post^ Replevin. 

(J 75 J 
Tke like, for 

doaUe «»jj> recover against the said C. D. bis damages afore- 
conscic^ act ^^' ^7 the jurors aforesaid in form aforesaid as« 
forMiddimx* sessed: Ana because it is suggested and proved^ 

and manifestly appears to the court, here, that the 
said C D. at the time of bringing this actioui did 
live and reside in the said county of Middlesex, and 
was liable to be summoned to the county comst, fif 
Middlesex aforesaid : It is further considered by die 
said court here, that the said C. D. do recovfyr 

against the said- 2f. B. the sum of /. for w 

doable costs of suit in this behalf bv the said court 
here adjudged to the said C. D. and with his aaaeot, 
according to the form of the statute in siicb case 
made and provided ; and that the said C. X>. Iwve 
execution thereof Sfc. 



•igaed, *e« 



Sneadim. 



— Baa (After tb0 pMiso, proceed as fidiows :) 
nL^^.\ Therdbre it is considered, tint the aaid A. 9. io 
toiaiuete f«cover apunst the agid C. D. Im damages afofe* 
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I 

^i(f^toi^ 4%/esaid assessed : And upon tnla tltt defendants 
said V. D. c;ire8 ite court ^here to understand ana thf *'i J^uff 
be jnlfoiTnea, that this action was brought against recovers less 
him A"e said C X). by the said A. B. after the first than the sum 
duy of Ifun^e/ iA llieyear of our lord 1805;. and fj^efj^j^^^ 
ttat'he Ihe said- C. 7). was' arrested and held to ueid'to^bair 
special bait tBerein to the amount of the sum ojT 
r — J /..which the said A. B, doth not deny, but 
&dfbitj th|e jsaine to be true : And because it has beea 
ftlso suggested, and made appear to the satisfaction 
of thi Court here, .upon motion made in court for 
tfrat jftrpose, and upon hearing the said parties by 
affidavit, according to the form of the statute in such 
case lately made and provided, that the said A. B. 
the plaintiff in the said actioa, had not any reason- 
able or probable cause for causing the said C D. to 
be arrested and held to special bail in such amount . 
as aforesaid ; therefore by a rule or order of the 
' same court here in that behalf made, according to 
the flifm elf the statute aforesaid, it is ordered and 
directed, that the said t. D. be allowed his co^ts of 
this action, to be taxed by the master ; and which 
I costs were afterwards duly taxed by him, at the &uni 
of- — L And thereupon it Is further considered 
by the.said <^urt here, that the said C. D. a&er de^ 
! dinfftA^ 1^ said sum of — — JL so recovered by the. 
i 8aj8*lf. jB, in this action as aforesaid* .from the, 
i an^ilt^dir^i's the said C D.'s said costs so tfixed as 
i afbifj^jR have bis execution against the said A. JS^ 
i fof the 'TCsidue of such costs, accprdii^ tp tlie ^n 
B, of 191^ li^pite aforesaid^ S^c. \ , ' 

ID fflu ^ase, fhe sum recovered was less th^^ {the 
1)( amlEmfilTbrfhe fle^ndant's costs : TtTher^. it hsifypeii^ 
({^ otlie^^lpHg^, tfiere' is no occasion foir tiie Ikti^. ffwt^ 
[joftKbinb^ve entry. .,. , ./ ,\ 

^ .i * .1 .•>•• . - * ". •' *l ' * '• " • • 



A memoria) to be ^regi6ter^' pfUNHumt to tfae (§76.) 

Statute^^a, . ' Memarial of - 

^> Of a judgment in his majesty's court of King's 

Aa 



.3% R£6I8T£BtKQ^ JCDGMENT8. 

Bench, of term, in the year of the rei^ 

of kins[ George the Third, between A. B. plaintiff 
and C, D. defendant, in a plea of, S^c* Roll — . 

(§ 77.) I do hereby certify, that judgment was sigif^d.in 

Certificate of the ^bove cause, the day of 18 — . , . , ,* 

tulZt' ' Robert Fo^nid^ 

(J 78.) E* F. of — ^ maketh oath and saith, that Ije was 

Affidavit of present, and did see Robert Forster esquire, secoii- 
ai^fiiature. dary of the court of King's Bench, sign the certi- 
ficate of the judgment in the memorial above-men- 
tioned. 

Sworn, (S-c. jB. f. 



»> • 



* *.o 



Judgment for the demandant in a TFrit of Jiight 

after a trial at bar. , 

(3 Wils. 563. where are al^ the p^^f^f^ng3.) 

^arties.aiara 



— r- the same day is given to ihj^ partifn^^^f^ps- 
said here, <Sc- ^^ nhich day here conpp.,^,|y^ 

(he said -r— - as the said r by., ilmc ,fft(flr- 

i;iies aforesaid^ and the reco^^nitors .of jt^ Wj^ 
whereof mention is above made being caUe^vJfrii9$' 
a^d certain of them, to wit — ; — bqiiig,plec|i^,ff|flfi 



stnd sworn upon their oath say, that the ^d'r^. 

hath greater title to bold the said tenein^ts.y^i^ 

the appurtenances to him and his heirs as be aWe 

deniandeth the same, than the said -: |Pj^Qlfi,t)|]p 

same as he now holdeth them as the sai^'r— yijy.. if^ 
aforesaid %vrit hath supposed : Therefore it.js.jffijpsi* 

flered that the said recover bis seisip^ fl8?'^^ 

the said of the tenements aforesaid, Wwu tie 

appurtenances to hold to him and his heirs, quit of 
the said and his heirs for ever ; aqd thfj 



»■ .". I . *' 



in mercy, S^c. 



' . • 



k.'l u 



i 
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'"; ^ ' Judgmipnt Jtirfhe tendnU 

^Therefore it is considered that the said take 

taothfeg"' by Ms sdM writ; but be in mercy for his 

false c\mtn thereof, and that the said *^ go thereof 

l^rMiodit day, iS^c. and that he the said hold the 

tenements aforesaid, with the appurtenances to hitti 
and his' lieirsj qnit of the said ^■^— and his heirs for 



/M 



I 

JiStdgmeni in Dower for tb$ vdlut found and damages 
assessed by ike jurors — demandant remitting part 
of the value and damages-^writ of msin awarded. 

at Whiih day hefe cometfi as well the said 
as the ^id — ^ by their attdrnies aforesaid, 
and hereupon thie preihisfes being seen, and by the 
~ust^ices here fnUy understood^ it is considered that 



a A(d* — -^ may recover asrairrst the said 



as 



Well Her se?Hm of the third part aforesaid, to hold to 
Verhk severalty by metes and bounds, as the value 
<)f the thft*d part afdresafd from the tittle of the dejtth 
Afthe said*— i*^ once her husband ; which' said value 
frt(iti;tife time of the death of the said ^-^-^ bifce her 
)nii$baffd, in th« whole doth amount to-^ — ^ and her 
dattja^es to — ^ — by the jurort aforesaid ik ft>rm 
Aforesaid ttssessed; and aWo 40^. to the said'-^— ^ kt 
Ifer t^^uef^t for cdsts and AargeSby the c6iit*t here 
<jf iik!rease adjudged j' which said Value and damages 
lit tilte whole do amount to -^=^-j-^ : And the saJd ' 



in n^ey, iSjtr. And hei'eupon the said 
herb4n court doth remit the said - — '- - 



- f redly 
f.bf the 



valnfeiand damages afohresaid, therefbfe the iald - 



of the samfe is acquitted. And lifereupon the srfid 
-' — prayeth the writ of the said king to the sheriff 
of the county aforesaid, to be directed to cause her 
to have. full seisin of the third part aforesaid, with 
the appurtenances^ and to her it is granted return- 
able here from the day of Easter in fifteen days, S^c, 

1 Townsend; 51. 
AaS 
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Judgment on the return of ike mguisUion after defauU 

or demurrer. 

and because the justiees hereof and updn tbe 



premises without the knowledge of the true value of 

tbe said third part of the said cauuot rightly 

and lawfully con»der and adjudge : Tberefi>re tbe 
judgment thereupon is respited uatil, ^c. And it is 
commanded to the sheriff, that by honest and lawful 
men of the county aforesaid he diligently enquire 
how much the said — = — are worth by the year ac- 
cording to the true value of the same, and how much 
time hath elapsed from the time of the death of the 

said and the inquisition which, Sfc. the sheriff 

cause to appear here in eight days of the purification, 
S^c. under tbe seal, S^. and the seals, Sfc. ; the same 

day is given to the here, i^c. at which day 

come as well the said as the said by their 

attornies aforesaid and the sheriff, that is to say 

esquire, now returneth here a certain iuquisitioa 

before him at in the county aforesaid, the -*--« 

dpy of — ^ last past, by the oath of t w^ve, ^. taken, 
by which it is ^und that the said third part of the 

said from the time of the death of the said 

until the day of taking the inquisition aforesaid 
are clearly worth by the year ■ , and that 
from the time of the death <h the said ■■ ■ uJiidl 
the d^y of the takii^ of the incj^iiisition afoteaaii 
— are elapsed .\ Therefore it. is considered that 

the said may recover against the said as 

well her seisin of the said third part of the said 

to hold to her in severalty by metes and bounds, as 
the value of the third part of the same — *-^ from the 

time of the death of the said once the husband 

of the said ^ which said value from the time of 

the death of the said once her Ipttsbandy in the 

whole doth amount to and her damages afore- ^ 

said to /. by the jurorsaforesaidasseaml, wbich> 

said damages in the whole do amount to •' And 

the said -r — in mercy, SfC. Whereupon the said 
prayeth writ of seisin to be directed, 4^. 

1 Townsend^ 57. 60. 
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Waiver of costs ass€s§ed by the jury. 

Therefore no respect being bad io the damages 
and costs by the jurors aforesaid in form aforesaid 
assessed, because such like damages and costs bj the 
law of th^ land in such case are in no wise to be 

adjudged^ it is considered that tiie said may 

recover against the said her seisin of the third 

part aforesaid, ifc. 

1 Townsend, 64. 



Judgment in Formedon. 

Therefore it is considered, that the said may 

recover against the said his seisin of the tene- 
ments aforesaid with the appurtenances. And the 

said in mercy, ^c. and nereupon the said 

prayeth the writ of the lord the lung to the sheriff 
of the county aforesaid to be directed, of causing him 

the said to have fiiU seisin of the tenements 

aforesaid, with the appurtenances, and to him it is 
g^tan^d returnable here on ■ 

* That i^ In a writ of right of dower. For in dower ^ tmde 
olMl^kahet* damages are gifen by the statute of Mtrtott, t, 1. 



ft 



r »• 
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REPLEVIN, 



iS 1.) AfTERWAKDS, *c. (as before, p. 295. to tlie 
^alfltiff ' ** woi-ds " tried and sworn," and then as follows :)— 
«m*«pt/.^" say upon their oath,, that the said C, JD. did take the 

within-mentioned cattle goods and chattels, in man- 
ner and form as the said A. B. hath within com- 
plained against him ; and they assess the damages, 
SiC. <as before, p. 302.) 

(^ 20 — 9g to the first issue within joined betweert tlfe 

2i!'*d*ir*'d''t P'^^*^^** aforesaid, upon their oath say, that the said 
on^seTeral hh ' A- B» field and enjoyed the within-mentioned mes- 
•UC8. suage or dwelllng-l^ouse and premises with uie ap- 

purtenances, as tenant thereof to the said tX*JD. oy 
.virtue of the within-mentioned demise, as the said 
Q* I)> hath within in tjbat behalf in pleading alleged: 
And lis tQ tl^e Is^t is^ue w ithin joined between the 
parties aforesaid, the jurors aforesaid upon t]ieir 
oath aforesaid sav, that at the time in that behalf 
withinrioentionea, the r^nt .within^ specified, w^s in 
i^rrearand uppaid from the said ^1 £.* to/i)ie said 
Q.Dt as .the said (7. D, hath within in, Ui^t tsefaalf 
fn pleading allied ; ^he^'efore^ 4*^- , ! ' 

iS ^') t (As ii^ the la,st9 to the epd of the fiii4ing V^i^ ^^ 
Tiie like, on ii9ues, 9o4 then as follows :) .And tfc^ j^jors afore- 
stat ircor. 11. g^j^ ^^ ^ijg prayer of the sai^ C. p.ActotA^i^ 

the form pf the statute in sucq case'nkide a^ 
ifid^,,|\^yiijg proceeded to. inqujhe j!9pcei^nih£ tt« 
sum ofthe arrears of the rent' witnin sj^ei^lf^^ and 
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the value of the cattle goods and chattels distrained, 
upon their oath aforesaid say, that the sum of such 

arrears was /. and that the cattle goods and 

chattdis distrained were of the true value of /. : 

Therefore, ^c. 

The judgments in replevin, which will next be 
given, are either for the plaintiff or defendant ; and 
for the latter, they are either for a return of the cat- 
tle or goods at common law, to which damages and 
costs are superadded by the statutes 7 Hen, VI 11, 
c. 4. § 3. and 21 Hen. VIII. c. 19. S 3., or for the 
arrears of rent, or value of the cattle or goods dis* 
trained, on the statute 17 Car. II. c. 7. 

As yet of term, (the term of which ($ 4.) 

interlocutory judgment is signed,) in the Judgment for 

year of the reign of king George JJ*^ Pj^jlAtiffr 

the Third. Witness Edward Lofd ^^'^^'*'- 
Ellenhorough. 

to wit. A. B. puts in his place E. F. his at* 



torney, against C. D. in a plea of taking and un- 
justly detaining the cattle goods and chattels of the 
said A. B. against gages and pledges, 8fc. 

to wit. The said C. D. puts in his place 



G. H. his attorney, at the suit or the said A. h. in 
&q plea aforesaid. 

- — — to wit. C. D. was summoned to answer 



...t 



A. B. of a plea wherefore, S^c. (here copy the de- 
claration verbatim, and proceed on a neW line 'as 
follows :) 

And the said C. D. by G. H. his attorney, comes 
and defends the wrong and injury when, ^c, and 
says nothing in bar or preclusion of the said ac- 
tion of the said A. B. whereby the said A. li. riB- 
mains therein undefended against the. said CD. 
wherefore the said A. B. ought to reciov^ s/gainst 
the said C. Z). his damages on occasion of the takfhg . 
and unjustly detaining of the cattle goods and dhat-'' 
tels aforesaid : But because it is utiKnbwn, Sec, (as 
beibre^ p. 311, 1% making the irrtt of ip^pitf jfc- 



\' 
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«5.) 

The like, for 
the defendant, 
for a return, 
tfc. on a nofir 
pros for want 
of a declara- 
tion. 



turoable oo a genearal ret^urn-day, w}K9presQi(ver) 

The judgment for the plaiiitiff in replevin^ on de- 
murrer or verdict, is the same as in trespass^ or other 
action for damages, for which vide antCy p. 3!S0, S^c. 
325, *c. 



to wit. C D. piits in his place G, H* his 



attorney, at the suit of A. B. in a plea of takiog 
and unjustly detaining the cattle^ goods, and diat 
tels of the said A. B. against gsiges a^nd pledges, Ac» 



to wit. C. D. was summoned to answer 



Judgment 
ftigned, &c. 



£xecution. 



($6.) 



A, B. of a plea, wherefore he took the cattle, goods, 
and chattels of the said^. J3. and unjustly detained 
thera against gages and pledges, 4*^. And there* 
upon the said C. D. in his proper person, offers 
himself on the fourth day against the said A. B. in 
the plea aforesaid ; but the said A* B. although so- 
lemnly called, comes not, but makes default, nor 
does he further prosecute his writ against the said 
C. .D. Therefore it is considered, that the said 
A. B. take nothing by his said writ, but that be and 
his pledges to prosecute be in mercy, S^c, and that 
the said C. D. do go thereof without day, ^c. and 
that he have a return of the said cattle, goods, and 
chattels, Sfc: It i^ also considered by the court 
here, that the said C D. do repover against the 

said A, JB. /. for his costs and charges by hira 

laid out about bis defence in this behalf, by the said 
couri here adjudged to tjbe said C X)« and with his 
assent, according to the form of the statute in «uch 
case made and provided ; and that the said C D^hvi^ 
execution thereof^ Sfc, 



(Entry pf warrants of ^tt/orney for both piMTti^^ ai 
iTir like, for before, .p. 363.> 

want of a plea • -^ * 

in bar ; with • #-r t-w i ' 

award of re- to Wit. C. -U' was sommoned tp aii9ifer 

iorno luOmdo, uftto A. B. of a plea, (Src. (here copy the decliiratioa 
qufrjof da-"' *^^ avowry or cc^nizance, and proceed a&. fot 

magen. lows :) 

And. u^pij this th^ m^ Cyp.. prays that th© «aid 
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A, B* may plead in bar of ibe said avowi-y (or toff* 
Dizance) ; and thereupon a day is given to the said 

A. JB. before the lord tbe king, until where* 

soever the said lord the king shall then be in Eng^' 
iofidj that is to say, for him the said A. B. to plead 
in bar of the said avowry (or cognizance), S^c, the 
same day is given to the said C, X>. Src. At which 
day, before the said lord the king at Westminster^ 
comes the said (7. D. by his attorney aforesaid, and 
offers himself against the said A. JB. in the plea 
aforesaid ; but the said A. B. although solemnly 
called, comes not, but makes default, nor hath he 
pleaded in bar of the said avowry (or cognizance)| 
nor does he further prosecute his writ against the 
said C. X). : Therefore it is considered, that the Judgment 
said A. B. take nothing by his said writ, but that *'^^^* *^' 
he and his pledges to prosecute be in mercy, S^c. 
and that the said C D. do go thereof without day, 
^. and that he have a return of the cattle, goods, 
and chattels aforesaid, 4^. And it is further con* 
sidered, that the said C. Z>. ought to recover 
against tbe said A. B. his damages on occasion of 
the premises, according to the form of the statute, 
S^c. Therefore it is commanded to the sheriff, that 
without delay he cause the cattle, goods, and chat<- 
tels aforesaid to be returned to the said C. D. ; and 
that he do not deliver them, on the complaint of the 
said A. B. without the writ of the said lord the 
king, which shall make express mention of the ^ 
judgment aforesaid ; and in what manner he shall 
execute the writ of the said lord the king, he make 
appear to the said lord the king, on where- 
soever, 4rc. It is also commanded to the sherifl^ 
that by the oath of twelve good and lawful men of 
his bailiwick, he diligently inquire what dama^ 
the said C D. hath sustained, as well on occasion 
of the premises, according to the form of the sta« 
tute in such case made and provided, as for his 
costs and charges by him laid out about his defence 
in this behalf; and that the inquisition which the 
said sheriff shall thereupon take, he make appear 
to tbe said lord the kin^, at the time aforesaid^ 
wheresoever, ^e. under his seal, and the seals of 
those by whose oath he shall take that inquisitioa ; 
and that he have there the names of them oy whose 
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oatk he shall take that inquisition, together with 
the writ 0f the said lord the king to him thereupon 
directed ; the same day is givea to the said C. D» 
&e. 

($7',) (After the judgment for a return, proceed asfol* 

The like, with lowsi) And hereupon thfe said C. D. freely here in 
^^J^j****^ court remits to the said J. if. his damages afore- 
said ; tiierefore let the said A. B. be acquitted there^ 
jof : And it is further considered by his majesty's 
eonrt here, that the said C D. do recover against 

the said A^ B. L for his costs and charges, &^c, 

(as before, p. 364.) 

(^ 8.) (Entry of warrants of attorney for both parties, 

The like, on A^ before, p. 363 ; and after entering the proceed- 
demurrer to a ings, to the end of the demurrer-book, go on as 
plea m bar. foflows:) At which day, before our said lord the 
\L\n^ Bt Westminster^ come the parties aforesaid, by 
their attornies aforesaid ; whereupon all and singu- 
lar the premises being seen, and by the court of our 
. V said lord the king now here fully understood, and 

'^ . mature deliberation being thereupon had, it appears 

; to the said court here, that the said plea of the said 

A.B> by him above pleaded in bar of the avowry 
(or cognizance) aforesaid, and the matters therein 
.eontained, are not sufficient in law to bar the said 
.CD. fr^im avowing (or, acknowledging) the tak-> 
iBg of the said cattle, goods, and chattels, in the said 

Elaee in whkh, S^c. to be just, as the said C D- 
atb above alleged : Therefore it is considered, that 
the said A* B^ take nothing by his said wr^t, bvt 
that he and his pledges to prosecute be ia imerey, 
ifc. and that the said C. Z>. dt> go thereof without 
day^ ^c. and that he havea return of the CfUtle, 
l^oods,' and chattels aforesaid^ to hold'to him irj?e- 
^plevisaUb for ever ; and th«t he oughjt to recoyer 
^agai«dt thd aaidi A. jB. hia damagi^s on occll^iQn of 
f the premiies^ aieoordingrto the form of the s^tate, 
J S^. Therefore it ifr commaiided to. tli^ sh^iff, that 
«. wiAottt deky he cause the cattle^ soi^dB, and c\mX- 
^ tela aforesaid, to be ^eturmed to t&e aaid . C. Ji. to 
: liold4» hhni inreplevisable^ in form aforesaid; an<) 
la IRhat^iitanber^ 4^t.(a»b^foi^fK'365J ' • 



Judgment 
fignecf, Sec, 






jif. .*:«j 



^*: 



FOli THE ARREARft <IF RENT, &C. S&f 

(To the> end of the postea, and ihen as follows :) ti 9.) 
Therefore it fe considered, that the said A. B. tak# The like, on 
itothing by his writ aforesaid, but that he and his ^*''^*^*- 
pledges to prpsecute be in mercy, ^t. and that the 
said C. D. do go thereof without day, &^c. and that 
he have a return of the cattle, ffoods, and chattels 
aforesaid, to hold to him irreplevisable for ever t 
And it is further considered, that the said C D. do 
recover against the ^id A. B. his damages afbre^ 
said, by the jury aforesaid in form aforesaid assessed^ 

and also /. for his costs and charges aforesaid, 

by the court of our said lord the king now here mii* 
judged of increase to the said C. D. and with Uv 
assent, according to the form of the statute in such 
case made and provided ; which said damages, costs 
and charges in the whole amount to --'*— ^ and the 
said A. B, in mercy, S^c. Mercy. 

(Entry of warrant of attorney for the defendant, (S lo.) 
as before, p. 363.) The Uke, for 

the arrears of 

to wit. C D. was summoned to answer JSt.'iz^Ow' 

A. jB. of a plea, wherefore he took the cattle, goods, ii. 'c.r. S 2* 

and chattels of the said A. B. and unjustly detained J" * wn-prog 

them against ga^es and pledges, S^. And thereupun deciaratiwi** 

the said C. JD. m his proper person offers himself, 

on the fourth day^ against the said A. B. in the plea 

aforesaid ; and the said^. B. comes not, but makes 

default : Therefore it is considered, that the said 

A. B. take nothing hy his said writ, but that he and 

his pledges to prosecute be in mercy, S^c. and: that 

the said €, D. do go thereof without day, 4^. and ; 

that he have a return of the said cattle, goods, and 

chattels, S^. t And thereupon the said CD.. ac« 

cording to the form of the statate iii smzh case made 

ttod provided, suggests, amd gives the court here to 

understand and be infotmed, that he Ae said G. D. 

took Hie said cattle, goods, and ehatlebof die said 

A, B. for the taking whereof he was smnmoned to 

be in the said court of our said lord ithe king before 

the kitig himself, t^ aniNirer to tie isaidi jj.'if**as 

aforesaid, at th^ paridi of " — ^ in the >aaid< county 

of — — , in a certaiii pktie there* callBdi»-w-y. and 

that he took-thesame a^bailiff of JB.i<!. for;lihat Ae 

^id 4* B* for the space of — — * next before and 
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Coding on the day of in the year of our 

Lord 18— , and from thence until the time of taking 
the said cattle goods and chattels, held and enjoyed 
the said place in which, 4rc. with the appurtenances, 
amongst other things, as tenant thereof to the said 
E. F. at and unc^«er the yearly rent of 1, pay- 
able ; and because the sum of /. of the 

rent aforesaid, for the said space of ending as 

aforesaid, on the said day of in the year 

aforesaid, and from thence until and at the time of 
taking the said cattle goods and chattels, was in ar- 
rear and unpaid from the said A- B. to the said 
E: P. he the said C D. as bailiff of the said E. F, 
took the said cattle ^ods and chattels, as for and 
in the name of a distress for the said rent so due 
and in arrear from the said A. B, to the said E, F. 
as aforesaid ; And hereupon the said C, Z)* accord- 
ing to the form of the statute in such case made and 
provided, prays the writ of our said lord the king 

to be directed to the sheriff of , to inquire of 

the sum in arrear of the rent aforesaid, ana of the 
value of the cattle goods and chattels aforesaid ; and 
it is granted to him, Sfc. Therefore it is coia- 

manded to the said sheriff of , that according to 

the form of the statute aforesaid, he diligently in- 
quire, by the oath of twelve good and lawful men of 
bid bailiwick, how much of the yearly rent aforesaid^ 
at the time of taking and distraining the said ca;ttle 
ffoods and chattels, was in arrear and unpaid, and 
how much the said cattle goods and chattels so as 
aforesaid taken and distrained were worth, accord* 
in^ to the true value of the same ; and that the in« 
quisition which the said sheriff shall thereupon tatfe^ 
he make appear to our said lord the king, on --^-^ 
wheresoever our said lord the king shall then be in 
En^landy under his seal^ and the seals of those by 
whose oath he shall take the said inauisition ; aad 
that he have there Ae namea of them oy wlKise oath 
he iriuU take the said inquisition, togeuier wi^ the 
writ of our said lord the king to him Aereapon di- 
rected ; the same day is given to tibe said C X>* 8f$» 
At which day, before our said lord the ]iui|r at 01^t- 
nUnsterj comes the said C. D. by his attorney ame* 
«id ; tod the sheriff of --^— , to wit -7— iiqw Ij«Pt 
Mtttrns a certain inquisition indented, 'taken D^m 
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Um at ■ in the said county, on the daj 

of , in the — year of the reign of our said 

lord the king, by the oath of twelve good and law- 
ful men of his county; whereby it appears, that the 

9um of /. of the 8aid yearly rent, waa in arrear 

and unpaid, and due and owing from the said A. JEk 

to the said C. D* at the time in tlie said avowry (or 

cognizance) mentioned, and of the distress taken ; 

and that the cattle goods and chattels distrained were 

worth, according to the true value thereof, the sum 

of -■ ■■ / . Therefore it is considered, that the said Judgment 

C D. do recover against the said A, JB. the said signed, &c> 

sum of L being the arrearages of the said rent| 

bv the said inquisition in form aforesaid found, and 

also L by the court of our said lord the king 

now here adjudged to the said C. D. and at his re- 
quest, for his costs and charges by him laid out 
about his defence in this behalf, according to the 
form of the statute in such ca§e made and provided; 
whieh said arrearages costs and charges in the whole 
amount to /. and that the said C. X>. have ex- 
ecution thereof^ ^C. Execution. 

Therefore it is considered, that the said C. D. do {S ii) 
recover against the said A* B. the said — — /. parcel The like, 
of the rent aforesaid, by the said inquisition in form !^^7are* 

aforesaid found, and also /. by the court of our ^od to be of 

said lord the king now here adjudged to the said l<»s value than 
C D. and at bis request, for his costs and cliarges,^ ^^ ''^"^* 
SfC. (as in the last,) which said value, costs, and 

chargea in the whole amount to L and that the 

laid C. 2). have elecutiixi thereof, S^.. Execution. 

fEntry of warrants of attorney for both parties, tt ^••^ 
as before, p. 363.) The uke, for 

7 r ^ want of a plea 

, ^ _^ in bar. 

^ to wit. C. D. wa'ssuitimpned to answer unto 
A,R, of a plea, S^c. (here copy the declaration,, 
and lavowry or cc^izance, and proceed as fol-, 
lowfr:) 

Atid upon ibis the said C: D. prays that the sai^ 
A. B. may plead in t»ar Qf the said avowry (or cog- ^ . 
nizance), ^c. (as before, p, 3S4. to the end of the. 
jud|fAetit for a rettrm, and then as foUow9 A^xd^ 



'd70 JUDGMfeyTlH ton D£FEl}DANT. 

hereupon tHe said C !D. accohling tt) the form irf 
the statute in such ease made and ptdrt^ided, jpr^yjs 
the writ, S^c. (as in the last but one^ to the end.)" " 



^ »< 



(^ 13.) (Entry of t^arrants of* attornfey for both part&*S,' 

The like, on Qg before, p. 363 ; and after entering the proceed- 

pr^i'iif bar ^ * ^^kh *^ ^^^ ^Ind of the deitiurrer-book^' phrocfedd ai 
follows:) ' - 

At which day, before 6ur skid lord fhe kiti^ ^ 
Westminster^ came the parties aforesaid, by thefr 
attorf)ies aforesaid ; and hereupon all and siii^l^t 
the preifiises being seen, 8^c. (as befot'e p: 3661 to the 
Word "alleged:'*) Thef^efore it fe cbnfeidertd, <hdt 
the siiid A. B. takfe nothhig by his said writ, Mrt 
, that he and his pledge to prbsedlt^ h& ih i^ieWy, 
SfC. and that the said CV D. db|o thereofwithout day, 
Sfc. And hereupon the said & D. accofdin6;^to the 
form of the statute in Kucfi case' tnaldl^ and' pfotitted, 
prays the writ of our said' lord the Icing, tb;'bfe'aii 
rected to thfe sheriff of the sAid couttty of -^^I'tof 
inquire of the value of the cattle gooills atiS''cbnt6fc 
aforesaid : Therefore the sheriff is coramatided^ thitt 
by the oath Of t^^elve good and lawfttl' wrteh W His 
bailiwick, he diligentlylnquii*e, how much ttA^faiMS 
battle goods and chattels trere worthy at thetitttfVtf 
taking the g^m^, atcordinff to^ tlicir' trW^ vAM*f ^4i» 
that the inquisition which the said sheriff shailther^ 
tipoii take, he make appear, SfC. (as before, p.S67« 8. 
making thd jdry Und '^ thfet the «aiff ^Wttle, 
goods, and chattels, at 'th^ time of'^taUh^^tfae 
same, werfe Worth — ^/. ^ccordhig to'**tliftft^*tJ!^h* 
•' - • value:") ' • • s ^ ?... - •:,!; -.,..: 

is 14.) CXo the end of the ijo^few, aiid theftas*foHb<H*V> 

Tbelike, ona .•:*•. -^ ,. nn it h-jin . .:■ 

npnsuitorver. ^ ^fc^i^^fbr^ it»i^tott8«te^edV1haf \h6'4»:rfJft.!M^e 
nothing by his Writ aforesaid, Wit thaV Ife^rftttt^M* 
pledged to prosecute? be in myr<:y,"iS^c. i'fid te^'th^ 

said C. n. do go thereof Without dayi''<Sk.*'''K*i« 
also cdnsidered,' that the Said C:D. Ao "Mif^ 
against the fehid A. B thfe fe^id ^-^^^^l.'heSi/^ flfe^^ 
i^'the ^rreafs ^fot-e^HivMAl'fUftA ^ftir^fl «»ibiS^ 
Md dl?o -^^r. by A^ 'court Of 'otkt- felia IMxHhe 
king now- h^re' mlftrdgied^Jto'^te )^m^€l Dl^^W-Wfth 
bis assent, according to the form of the statute in 



diet. 
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^iJf^.pw^m4^.,aiHl,. provided, .for his costfi aAd 
(^rge^,%,oim iai4 oui about his defence in this be*- 
half^^whicb ^id arrears coats and charges in the 
whole amount to — • — L and that the said CD. 
h^l^e.^^Ution^thereof^ S^c. 

, . CfcQf:ge, the Third, Sfc^ To the sheriff of — ^ (^ 15 ) 
greeting: Whereas C JD. was summoned to be in -^Htof inqit^ 
our court before us, to answer A. B, of a plea where- ry of dama^es^ 

for^.tbe said C D. on the day of in the J^*^* P^*^"- 

yes^r ofourLord 18 — ^ at the parish of in your 

coifDty, in a certain place there called , took 

thp qattie goods ajid chattels of the said A. B. to 
wit, ^'C.Xher^ set put. th^ cattle and goods, as in 
th^ declaration,) and unjustly detained them againat 
g!\ges ^pd pledges, . qntil, ^ c. Wherefore the said 
A. M* said that he wasi injured, and had sustained 
dampge to the value of — ^ — /. and. therefore he 
brougI]if,.hisk suit, ^x* And such proceedings were 
therj^upqn had in our said court before us at West* 
zfiimter aCSotresaid^ .that it wa^. afterwards considered 
^y^fh^ saipe court, th^t the ^aid A^ B. ought to re* 
cQJKer against the said C. D» his damages on occasion 
oC the talf^Ii^jand unjustly detaining of the cattle 

f^d^jand.chatteU aforessod : But because it is uo- 
n^,w^j. Sfic^ , (^ bf^Eoref u* S86, 7. n)aking the writ 
r^Mi^t^lpl^ w Si. general return-day, wheresoever, 

. f^^rgc the Third, Sfc. To the sheriff of « 16.) 

gr^tii^ ; Whereas C JO* waa summoned to be in The like for 
ojif co«fft.before us, to answer A. B^ of a plea where- ^ond^urmti 

tore the said C X). on at , in a certain a plea in bar. 

place there called , took the cattle ffoods and 

c}uvt}^f{,of the said A. B* to wit, 4"^, ,and, ufyiistly 
detained them against gages and pledges, until, Sfx. 
Afi/^ t^e^sajid ,C JX appearijig. in our said .court be- " 
^e^^^. a^ti W^stmimter^ by — : — bis attorney, .well 
^jTPWW C^*** ". as, bailiff ojf ^. J?!., well acknow- 
le4gea ') the taking pf.the s^id cattle goods and 
cn$^^€^, . 4:^. (reciting the avowry q^r cognizance, 
pj^ j^ni ba^, de^urrer^ajid joittdci: :) And such pro- 

?e^4^A£^ were thereupon^ had in our said.court bc- 
Qfe,j,is, th4t it w^^ aAer\variis ,9pnsidered bv the 
H^^^icmirij^ th^t. the Mid ple^., Qt}tjhe. ^^d .C. J3. b| 
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aanc^i) aforesaid, and tt^ mBJ^ts ihs^r^mi^mlm^i^ 
wem not $uf£k;iettt in kw^.^'C. (lia^b«fi[>re^|i<tid^:^<^ 
tt was alfp /i^onflidbred % Ahe, atrae cemt^ilMil thfh 

taxoercy^ ^c^.a^d that t^ ^9M .u. iy^ tjteim^gai 
thereof withofit dajr, ^c» aod tkai bf^ oii|^ t^ teri. 
cover aggiii^ the »id ^* B4 hi^ daimi^j^ o^i crocsUiQl, 
of 4))e preniuje^, ac^rdiog .to<ti« form of MvibstMBflk. 
iQCUcJ^casfe sQii^de.aodpnoyMe^:' &o^rb0qiii1«li>Hdvi.> 
uHt^n9wp3^ SpCf ,(a# before, , ^ ggS, I, mAkiiig jy^a Hfrfl. 
to ifi^jdrp, ',' wkat.daiq^a ihm md C* JP41aiUll.9|is^< 
taf^f^ aa "Hc^U op occfsipii of tbe pv^n^iseei nccotdi)^ 
log to the fqrni of the 9^tu^f,Jfe. a8<fpft,Iu8n9Q^9 
an^ charges by hum laid out about hjjsde^iMit ij|tthi4< 
bc^li^;" and retwr^a^e ^^ libe last* Ji . ^'.z'..■u.|r. rr •^ 

ThJikli as. -^r«^^ ^'^ '^^^''^' *^- '^^ the aheirar 'iil/!^ 

certain the ar- gTe«tU)g: Wh^cas C D. Wa6 9||«inHllied{to,b9^i» 

rears of rent, oiir4;ofu;tbefi^^n8, to ^wfwer A^B^offkffk^mhofet 
G^ 2" ^T'i9 ^^ ^^ took the cattle goods ^^^fik»M^eJ^^9s^ui * 
onanc^prM ^/A and uBji^wtlv delainodAam 1^^ 
for want of a pledges, ^pc. A A^ ih0 si^id jC; J[X pffftfT^il #im^ 
declaration, our «pd couct before .ufr o^.tb* $M»fdi d^fuLijgoMWft 

the aaad Jf^^B. in t^ oM^ alm«i|i#; ^b^;tl|pft9li^ 
^. JS. aJthoii^ #oI#iDiii$,ca|J^*^ 
•de&ult nor did hefujrtber profiei^«|e bb wc^agj^kift/^/ 
the said C. X>« Therelbi:^ iJtrWat^ cons^^^od, l|jft A* 
sftse, coiir4, t^ the said A,,B.,ikffQl^ tahg^j||itbi|gK 
bf ki8 iaid writ, buj tb»t l^^^^aM fai%fMg^4l»fP«^ 
seciite^. s^^M b« .ia iMroj, ^^.^d ^iittt Uif iai|r 
C. JD^^^uld go tberwf wi^brwt i^^ 4r^< 4iqiUih#*^ 
heshoyld bave a fetiif o of ^e aaM iffittk yurfMin^i. . 
chatte}^ 4>€^ Ami therev^p^Q it \0Sk hirw.iWMfewM V 
in ow said jcourt b^fort ii^ b^ the^aaM^ jMt t||^ • 
he took the said cattle goods and efaatt4^of||||[^^iiAr 
A. B. for the taking whereof he was suniHioiied io 
. be jp ow ipa^iw^fl bajbre m^ t^-fWwWf ik%f f M 

JB.4f3 9&fi^/mAt a* -TT- m the fmmmty^m^} 
certaia-c^a^e tbe^e called ^^r?r> #<|i j j bat l > ^»i »i |ii^ 
same a« Mi4*'<^^ '^^^'^ for tha^ 4b^t|ak| MifsAtf»'- 
the «4pgce,/^ ^wrr, neaut b^i^^^fpifik »il i f>« ^4Pii*N 
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ttMt t&6&§ Mi €lHrt feli) li^Idf Mdf MjOJFM fat Aw 
flai6i n irhieh, Sfc. wHh the appurtenanees, ammigst 
other thhigti, 88 tcnmnt thereof to the fatd E. F. at 
and Mder the yearly rent ef ■■- / ■ And becauae 

— s^. df die rent aftJ^esaM, for the said sfMice of 

cmilHg ai^ aforesaid) on the mid^ 4^* '^'^ firoarthiSnoe 
amtil and at flie time of taking the said cattle gbo&$ 
ami ehatlfela, were dae and in arrter from the said 
A. B. to the said J?. F; he the saki C. D. as bailiff 
of the said E. F. took the said cattle goods and 
chattels^ as Ibr Md hi the name of a distress for the 
sAid reifty so due and in arrear fipom the said A. B. 
to th# aiid E. F. as aforesaid i And hereupon the 
8sid C D. aeeordiog io the form of the steitiite in 
BQdifiase'nauleand pitmdedy prayed our writ, to 
be tfffteM to you, to inquire of the arrears of the 
rant aforesaid, and of AeTslne of the said cattle 
goods and chattels, and it was granted to him, drf . 
as by the record and proceedings thereof, still re- 
maining in our said court before os at WestminHer 
aftmsud, Mly appears : Therefore wte command 
yoto, thlit aeicordAu to tiie form of the statnte afore*, 
mfdi yniia tUilgeii% inquire, by the oath of twelve 
goodMiA faiwnil men of your bailiwi<^k, how much 
of Iks ym rty rent^iferesaid, at the time of taking 
iiM A^lMiiiilig the said cattle gooft «ad chattels, 
wiH in anear and mnpaid, and how mvch the said 
ctMafOoda and chattels so as aforeswl td^en and 
<iiiMned wore wot^ aocmdiiig to the true Talne 
of. Att 'aame; and the in q hi siti on which yon liiail 
tiMMa^Mi tafet, auito appeairto US, on ^----^-^ where- 
Mtrsr %«i rindl' Hfen he in Bmgkmdj wader your 
wal^ tadihe aeabof W iea t by whose oatt ycm shall 
tataKlie-aait higwhiitian ; and haf« Ihere ^ names 
^ttito tv wlwseeatli yontihaH take ttie smd inqm- 
ntlaa; iM tKis writ. WilnesB, jBfomlliord EU 
*8*maw>p^ cbe. 



Awgia AeTMrdl, Sft. To Ihe ^lieaiff of 




A\^^) 



Wh etftm C, A.*va» iaaHiiOBed to he in The like, for 
idfoiw*dB,to«MWer A. B. cfap tea wh ere- waatof apka 
saia a IX^on^— at ^---^m. your coon^^ " **'• 
i M» t'tUifcia'piiuj nmt laliiid^-^'^, ;took fte cattle 
I g'^i^iiMil ilaiimls df ^tte-aaM A B. to wil, (set out 
I fte <ia »M »ia o<i > a »» rtimi a d ^ ikt jbdaiation J 

2B 
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and fiAjuallj cktftiBtd Ah^m a^^insl l^es and 
pledjftB, untu^ ^v. And the said C Z). apj^ring 
ui our said court 'before its at WesiminsUr afpresftio) 
hy — — bis attorney, well avowed (or^ " as bailiff 
ef E, F. well acknowledged") t()e taking^ of the said 
catUe goods and chattels, S^c. (here reeite the whole 
of Ih^ arowvy or cogpeiizance, and proceed as foU 
lows :) And sncb proceedinga were thereupon had 
in our said court before us at Westmin$ler aforesaid^ 
ifcat H was afterwards considered in the sane court, 
that the said A. B. skmld take aothing by his writ 
aforesaid, but that he and his pledges to j^ro^cute 
should be in mercy,^ Sfc. aad that the laid C: jD. 
should go thereof withovt dar^ Sfc* and that he 
should have a return of the said caltle goqds and 
chattel», S;c. And thereupon the said C D- ac** 
cording to the form of the statu)te iasucb case made 
and provided^ prayed our writ, ^c. (as ia the hi^y 
to the end.) 

r 

« 1^ ) Gearge the Third, *c. To the dieriff of 

i^aai*^Vhe^- ^etina; : Whereas C.D./ws^ summoned, ^e. (as 
lue ot^th/ " »n ttie last, to the end of the declaration t) A^i 
goods, on dc- the said C. D. appearing in our said court befbre us 
inurrer to a ^^ Westminster, by — ^ — his attorney, woll avowed 
pica in bar. ^^^^ ,, ^^ bailiff of E. P. wett acknowledged**) tic 

taking of the said cattle goods and chattefh,^ ift. (re- 
citing the att^wry or cognizance, plea in bar, de« 
Biurrer and joinder :) Ai|d such proceedings were 
thereupon had in our said coort before jua a|/Fi^- 
minster aforesaid^ that it Vas afterwarda cMsidei^ 
by the same court, that the said plea of t^e ssid 
r/Di "by him above plea^jted uk War of ttilVbwry 
(6r cognisance) a^oresaidt anrd ilid maHihn Vij/s^ 
contained, tVere not' stifflfeieiii iki^% S^:qik^ 
fore^ ^. 365.) It was ifeo' Wnsrdered byUe'stiaie 
court, tliat the said 4^ J3. should take* hbtlW^ bf ^' 
writ aforesaid, but tljatTie and his Y * 
secQte shoula be^iti niercV^ 4f^- ^^< 
^. D. *ould go thertof 0tN^ day,^r; 
' ' he should have a retof tl ^P ttic, aiSA catflfo '6 

€|lat*«l^ 4^-2 And Aehn^n^ t^h ^A''^:'l(^' ^' 
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at by ilie record and proceedings tbeteof, stiH re^-' 
maminff in. our s^id court, before us at JVeslminster^ 
aforesaid| hilly appears : Therefore w« c6n|tni^nd 
you, tbat according to the form of the statute in, 
such cafl^ inade and provided, you diligently inquire^ 
by the oath of twelve good and lawful men of your 
bailiwick, how muchSie said cattli^ goods and' chat- 
tels were worth, at the time of taking the same^ ac* * 
cording to their true value ; and the jnquisitibn . 
which yon shall thereupon take^ make appear, Spc. 
(as before*, p. 373,) 

(i 20.) 
In the KlDff^S Bench. Notice of in- 

A: B. plaintiff. J'gJ' fl'f 
Between and ^ #. 

(!:!.Z>. defenda^^t•^ 

Take notice^ that a writ of inquiry will be exe* ' 
cuted in this cause, on — -, (at the distance ^Jif' 
t^^iiws at least X at - , (as before^ p. 291-9.) 
touclij^ the sum in arrear, at the time of the dis- 
tress tua, and the value of the goods (or cattle) 
distraiaed, (or on demurrer, ^ oftbe value of the 
distressy'O according to the form of the statute in 
sush ease made and provided. Dated^ ^r. 

^ ^ Your*8, «Jr; 
^ . 7 . E. F: plaiintiff 's attprney« 

. TTjD^Mr. G* JEt, defendant's attorney. 

~-r io wit An inquisition ibdented,- taken a^ (^ *^) 
•^^&, ,(f8 Wn>rft jp. 2&3. to « good an4 lawful ^5"^"/;°^ 
men pf^kfe said county***' and then as fallows :) who *" " '°* 
upon O^Qr^^^ saj, tnat^ibe ^m .<j^f — ^?. w the 
year^ reptin fhe sai^ writ mentioned, was m arrear 
ana fin^^lu4 fi^om' the said^^. B^ t<>.the said C X>. 
at t^ jl^el>r taking .and dl^|f;|ffi^^'^^ ^a^tle goods 
ana f hazels in the said wrH, s|l^ inentioned; and 
tiil tl^cj' ga|4^ pttjie g;^^ and^ c^i^itels were then 
woi^9h^^jEicmr^ to their, true Wl^e, th^ sum of^ 
— '-^(rtojy.ap demnrreifi "^ t^ti the cj^ttlje. goods and , 
cbatjj^ iui'^e £|^d wiri^ ^p^^oi^ ^perejvoriQ), at the. 



well I the «aid Aeriff, *9 tkesaW ji»inii^> te*M«t 
our seals to this inquisitiotf, the day^amd yewpy^Wld 
at the place above written. 

The exefcntion of thi^ writ ap|)^i»8 * fa tbe^ifit|!g- 

sition licrewtb ahaexed. - ' ' '''"^*";i 

- T!le«TlS5wer'0^*^i*^*|«« 

(S M.) ■ Oeorge the TWrf, *c. To «ie ^ili«*ff t*^'^ 
jfMri/«eiM,for eraetine^r We tommafad yoo, fliaft)Pthfe goowuiw 
the plaintiff, ghattfcls of C D. in your bailwHckj ^ii catiW>«rfte 

jpaBej — l-^kkA. B. ktelyi««ui'>c<**tli«fcfc 

lis af W%r<fwwfs<6r, recovered against htW^fftrifts 

■ aanta^s Which V had auataiired, <iiR««fl 41lho»«l- 

ybtt ^the tafelng and nnfastly detairtlttlt df ««*««- 

'«te goods and dhattels rf «ie^ ftftd Jifi'JBi «i ftsPtto 

'COsteand<*«rgeJ<byWm abOntiife'Sutt-ittiaiaAJ*©. 

half expended ; wh«reof the said (?. ®t' ia ««»«ctel, 

*e. (s^tfost). . - ' ' J" '".^i" 

- . , ! *^ . . ■ . .. ■.■:-,-j >-{i;m iljiHe 



(J S3.) " -GetA-gt th^ Thitd, • *c.' T» thwyhflStf-rf 

TheUke, for ■gt-eetfiigv W^coMfliaaad yoo, thi^t ofShft-jgtfftdrfWMd 

defendant, ^mmoCA.' B. in Vour !»rti«r«ek,«^o*! (JWWfete 

Sr" tt J 7 made f. which d D. lately in our>A>««'lrt^ 



•>! i)' r;i.i.) 




US at Wegtminsterj recovered against him, forcer- 

tstln iit'rtat^AgafiJf Tfent, aecoVdin* to"fh«'f fimn- of 

«Jd''^tsitert*'i« su^b' cas* rtttdfe >wl'''Wbfilfea<> MM 

liflto!i^^/. =#h?ch'1n ttVl^ saW A)iit4t)«R}fe'4* #»te 

mm'^ the !»«P^. B. %1li^d*tt>*t«9Al«fl*B 

to* feia'oy^ about Wa d«W>fefe r»tfc '^af^i^fW 

•SJ^, V^ cb«*iSWkei*dW^I6bW«lfl||i«^ 

"ffi*fe'M?A''to %Taet'^ «ie W«i l)|f<H*«<**w**;; 

^el of Airfr'W'kjoWlM* cto€a4f«tea*9t3« tOA 

'lire tH^reaWi ^¥^^Wtth«fe, «W39^ adarallnari, 

.■>•}& ,i9y90fc'*'feih 

(5«4.) G!conr<Lthe Third, &f. To ^the sheriff of 






^igaimd by'4h»6af4'C. i9. forrcertain arrearages of 

<;«org*i; the Third, 4-c. To the sheriff of -, (h «•> 

fiYMticif): ^Whofea^ CD. WBasummoBed to be in /i^^ni© Aoftea- 
our court before us, to answer A. B. of a plea where- foj^?^?^ 
fHf^e-took tha^QftUle goods and chattels of the said declaratioB. 
A, jB. and unjustly detained them against gages and 
pledflepy 4t€mW it was said : And the said A. B, after- 
iwanm<ia our same oourt before us made default ; 
<wWi;i^re it was considered in our same court, that 
Jh^aUd bw i^edges to prosecute should be in mercy, 
^*i4iQd'tbatttbe said C. X>. should go thereof with- 
•OUtedftjF, 4p<V/wd (^ he should h»re.a return of the 
saidti^Mllegeods and chattela, 4rc. Therefore we com- 
fMA jou, that without dels^ you caqse the said 
«fl|ttlor1goode. and chattels to be returned to the said 
tRi^^iWd th0t youdo not deliveir them, on the com* 
plaint of the said A. B. without our writ^ which 
shall make express mention of the judgment afore- 
,8aid^ lldMl jfii .ijvhat manner you eh^exeoute thir.our 
illffiitihMflJi^'f^JNP^^^o us, ^ ' ., ,T 

^«Vi<^y^ bom JSnghni jI 9ind haw then? this writ. 

*r')'> lo* .1" \ * " . , • ■ \ ' • , 

^•> -nrrri! wtWit C. D. bjr bis atior^i^y offei^e^ hiin- n je.) 
:«e]yf o|i4be fourth day aminst^ B. ofajjea^whei^- Entry thereof. 
lorf» be tbe^Mud C. JQi^ took ^ 9«i^le* ^oods and 
^i^MiysiQf thesa^d^. jQ. iqid viij^tlv(de)^^i|ipd them 
#0aj«f^aa^« and p1«4b^> 4ir^» And th^^id^. 3. 
^M «fl|fm)y:i^^Uo4<;<¥nf^ j;io<-; mdVas^^eplaia- 
MR^Sw. ^rTJ^^n^fqwitis^ jtjjbdt^,ah4,p8 

«J^te»A^.prPflWit» beJl^^ireHpoft.!^ iTOrcy,,%- 
««*>** «he>»i4 C Utf 'do g^^.t^ker^. without dj^y, 
(ftc^duiAjIbalMp h^ye^a^Eotam^^j^the said.ca|Ue,gi(&^d8 
^i*^<|9l?t, *a aaifet tiie ^a^fs. JV riM»«^ pl^ 
ibfti in%m^)i^c^ '*»*> W^FhiO^, 4nanper^,,4i^4, Jet , 
shenrmake app^r, fek^rtl^riord :lfae Ini^ ,op. -rrJtTr, 
whwesoever, 4^. 



9r§ RBfii.iiriiir» .- 

year rof ionciiotfd rlfr^i 4i Ae ipiiri«b^oftr--H^in^yoii^ 
county^ .in .a certaio.pkoe ^^re.<fiUW -rr-^^topb 
the cattle goodSiSmd chatteboyf bm t}ft»isaird<jdl. jj?^*. 
to wit, Sfc* (bere.aet chi( tb^ cattle and goods^ as ia 
tha^damtioii,) imd iiajtt«tiy detained ttepi agai^at m 
gagas aad^adgeay wtil^^ i^0» as it iraa saJ4;i(Aad. 
the said C^ X)« ap]^e£H-ing la.'Oar said oanrt Wf^riei. 
us^ for a- cerliaijai c^iara by ^hiiB^aU^g^ in .our sajoe \ 
courts a& baiUffoS £. jS\ well a^lf^aowledf ad tbeSf tab* 
ing of the teidjsatt&e godd^ aitfi fikattel% ia tbac/iaid 
plaeeio which, 4ii<waudju#tlyi Ss^i &r<dai»a§^>Ui(^^^ 
doitie (of, ^^Ibr.oartaia afuaarp of rant, to wit^ w. 
tbeaamictf-'-^**-/. due apd i» arraar. floppi the ^d 
wdf. £. to^tbeaajid C. D. jbr the aaidf kio^i^ vihii^ 
4rc. with the appurteqa»fee8^ held and ^ayad iia4^l^ 
and by viv tua ef ja ^rtain demiia .thei}ao4 Riada;b)^ 
the.said CLD.&m^e ^pa^e af^^rr---* nwt.^fora. lindf 
ending en-thia*— ^t^nidaji af --Tr-r.w tte. yaw tof >wr 
Lard 18V' 0: Wbar enpoa^ tba said A^ B^ b«iia& 

uisy came oot^ narMdidbasfiHlibtr imisecMte hiaF^it 
af^^ffieaaid; wberefora it wa^ri^umdared in ^o^.rWid 
court before J16. at WesimnsWj ,iiu^, the said J^ JBp. 
sboirid tato oAothiagbx hi^ vmik afi^apai^ buti 
that Jie and hb pledge^.to prosecutaifb^uiAJIaia/i^ 
mercy, &^c. and that the said C. Z)« sb^id^l go (bara- 
of without day, Sfc. and that, he should bare a re- 
tu^ of the s^foattl^goods and cbattal9> 4inv ^b(ei^ 
foce WIS ix>miBaRd yau,,,tbat fritboat^dalagi you^f^awi 
the said cattle goods a^d cbe^ttei^ to ha i^lnr^aa t^ 
thft^aid CkJOi* and that you do not delixar i^mh o^- 
'^'^0 oooaiplaint of.tbf .ftaid 4^Mi feitlwirtiowfeW^' 
MrUdi niake9e^Di;es8*9iaDltAailioitl|ti^^ 

sai4 ; aad in a^bat earner, ym i4w*w^ *;»twrt^s 

thi^ipan Bri?it,r tfi^Ji^appti^ to.«^,^nrrrn4r ^^befffl^ 
ei«iii^4-i$i a«d bw^ibf m; tbm.w^il^ roWitWP^ l^^:^<: 

{S «3.) .fif dlK^ tbQi'T'hird, cAe.. '!i:q[j|ba.,*eiFia;ia^ irTsTfr 

The like, on gi3eeti©gi^,., W'htrm^.Qi J8- .^i^ai^^ipi^iiHtniia^tlP ^ W- 
JfeTinTa/'' "^ oitficcMiri before w^ *c.<^ i|| fbp .Janfc^) :i jA#4l *»*' 
and writ of in- said C JDjjapptJariiig ia-ouff ^aidiopmrt .bofw^as, 

quiry of da- wplliaytwrefti (oR^. "^aaibaiJiiit^f JP-i^ i|raHsaslw>wr'i 

plaaiin^ba?, d«iaMrfpr, %iidim»d#r ;); ,^i|4#u(4|{ixttti 
ceedli^^^iKaita' ther61q[)^» b^iA4i^PMr^^ai4>pCWU^ fbfttr 



/ ,•»> 



.•j<. / 



Ibf^^m, ttBt- it wts aHerwards ootisidered bytka 
same^toiirt, tlaittbe plea afiM^esaid, b^ fani ikm aaid 
A. M. ab9v« pia a JtoJ la bar of the said mTowry (or 
cog^nmBoe,) and the matters thereia coutained wene 
iuittliflloieatinlaivv^«*(a8be<bre,p.S65.) It was 
alM«Mi8ideNdby tbe^ame court, tiiat the said ji. JL 
ebMld take i»athia||f by his said writ, 4^. <as befiMre^ 
p.08S4> '^n»teAiro w« lUMitiaiid you, that without 
d^ay yott oaufle the cattfe g;oods aad chailtdB afore^ 
fi^itobe Mturmd to the said C. D. tofaold to him 
trM^jpltfvteabie, ia ft>rui aforesaid ; and in wimtaiaBi^ 
Mt*yoli AaH eMcttte this our wril, inahe appear ha 
u^^n -^^•'--^ whei^esoever, Sft. We likewise eoai« 
mMri^yo^i thait by the oath of twelve good and law-« 
All Men 'of your batliwitk, you diligently empntey 
nj CCyiHi O g to the fenn of the statute in taoh case 
mhll^ aiad pro^ndsd, what daoiages the «id C J9« 
hMl^aiUMieil, o# wril on oceaeion of the pminiaBS^ 
atPlto^his- eosts and chaiMS by btsa laid oat aboul 
his^C^Ksoiil'thiS behalf; and the iaqoisitiesi wfaicli : 
y<^o^ tfisM tberei^n udce, make appear ta us, on 
tlJ^tiliMrsai4day,'wheretDever, Sse. under y oar eeaiy 
Bn4 1^ tods of those by whose oath you shall tako 
timi^in^iSflilMii andiiave there the n eaa au of them 
bf >ilft6is^ dteh^you^riiaU take that i]M0i.4liaD, and 
-' ' -* WitakJBs,'^* 



k. n^ 



^«M^ 49ie ThitH, >c. tV> the sheriff of 4»*^^ ' « *^>^ 
gi^elhi^ : Whereas C. D. was eoMinoMd te4ie in '^/dJj^^'^J^ 
ot^ 4ib^befot^'4iel^ ^.fas-before, p. STT^S.) ♦ And^. for the di> 
tbesaMC D. appeari^ in our said court feferetW&res «Qd 
usf'hHeg^Mdf said, that teas bailiff of (:jSl|R;4ooh ^*^ 
tta$'«itt«M«< gd<Mfe ainP thatldls aftresaid) in ^e. asnd ' 
pM^^fti ^icb, ^ Mn^'the soiiond 4ii^boM oflb^ 
savdPir^i'f^l doing (dattiage thei«; ^Mi thesaid fUOi 
prayM riMdmrof tbil saadi^attte^eA4«ifd4;hiktela' ^ 
to be adjudmd to bim, ^c. And afterwards, by a 
certaifr jt&y^^'ike v^untryy ^fpoo which tis well tha 
BaM €1 S>vm'«tk^'imi A. ». hadptftnbemselses* ifc 

tMA'V^^r, *lA«4i oti fhe day of i^»^^ in tho 

— ^^ iNfeaf 'Of Ottf 'rWpi at ^^*— In yow ^oevity, M^ 
t(^mlmiiS'1j9i4£tU^^i^ byi»cHie<f^o^i<«^^ 

if^^mfim oPOdi'^ Writ'of i^si^f¥i»»-, it was fotmd) 
th«€<<lH^^M<|dabe'>iii'<w4ii«b/ «^i at^tike^aitlittinet : 



rilDlcIl^cilniilitnieoai^ pnovided^ ditnu tt i Ae daliM^ 

»iflaEhii>BDataiAiidf Aa^l^ bfliiln kudAiil Am|;Jii9 
idefetab ib Ara^lMhal^' tO) ^^^♦t^i.ifliid fep^thwdioMs 
-mdlvhftiffesito -,*i^f^ iWlif^^^HiB fit^mMaftorflmris 
..floMidbeml^yki cMfibeasdccMrtJMfoM Ibs, tlittt .th^fead 
3iil. Aiflhanid talrarneddn^ h^ifab^rrkaiiBvesiddy dt. 

iKe <0fn«tanA>3tqii^ tlhtiifilliinnbiie]fl[jr70iDfc«Bet>tk 
-Mttib 90qdl&iltid:iinttQb afaresa^ «6tuiraeiiilo 

iikbie ^drCL J9. io iioU te hidi iitqplmkld)k,aiir<ortD 
^•C^^nkLiirmd'^ifi ivlmtiHiiannec-yiiMtBliaUTex^ 
^;(^6«^iiiofr«U^ ^onaicB appwrto.«s,«on ^<*«H-siw)iereel0- 

)I9««^ 4^^.»^W€i]riso>eQiiiiiteiA.yau^ that»of daeigDirfs 
;:i#d^attd&iofjkbByBaidu4l E^m jom^haibimmfiifm 
f)<taiiM toiTbe:nmdtt^tlie md.--irW^ ftir flwjflapnges 
offoate Mid dMr^\Bfoi«Baid3 Hud ha^er iteC >dMMy 
,;lttftw(^iuBy>iiLtuthe:;afoi-6iaid .tim% to oendaff W Ae 
(»$«i4^^ JIhijfiMrikis dawagercinti aitd ohaffpeattfope' 
-fiud^ wd m»e tfcere tma^wril^ Witati^apiSfe* ^r. : 

Retura of €fon.^^OMyf(ia|iAitdl«^^ 

Ra^h^y^^^^^^^ *>y the within netnedutf. B . lon|)Irt8 

^»«io. otoi»#rpnkiiowii>: TheraforeliGamiDtioaiiae die) arise 

gftoijbe riKiWMid 4o tke irithBMiBm«d €1 ifi^'iatiiJ sm 

The answer of ^ sheriff. 

">^si;')*T j„ ^e^rs>i;^tbQ^TliJrd^>4rc;..Tb.lteir'dtM-iff^i'9^^ 

'^Sz^^u^ h£ll^et|i%^si Wheraaa. C'.^ Z>. .^BaftBuauileiiaditebetfi 

M^^iS^^ tOianawfir*-^ J5. jofci^fka 

m^fof^Ti.' '^wb^v^^^oe^ k^i^took the ^cattbj^g^acMioiiaid cfa^ 

pros for witot >'l|;bQ<;c^e9idfi^i»^.:*And4JHgjuatly:d^ 

of a deciarar |jg|g(sii^i]^>ipWdgesy «o. KiAnd^Aamid^iriiJjaiafhr- 

hUfi^rd^itiib^PJir sanieLoaintih^mJHs^ inade d^faidt; 

.lO^&^fm^i^^ 3^iai»jXQn8idiBred> Aattitlnnaaid il./w* 

* i$bP4}4ftfl^'9f Ji^Ul^/loy. liift* torhii ftfin«sMdjic>bn!bihat 

^|^.a#icl|A]4€t>te49Cft tOipH>s03|itB sli«iihi.|>e)fa)na0V9 

.Aff/SNRd^^^hfift 1^Q;$aidiCLv2).. sUonid^gD JttifaferMfi. widn 

^)ffiHcdftyii i(Si«. ^QddAat JiertiieilLdbjfaaMA JM|iHBftif»f)ilie 

a^^klS«^laBd)l^Mtol$iiilfi>l»iaid^uS)C^ sdNnettiian 

by our writ we commanded yoq^ that without delay 



jrov '-BhouM'caiiwthe tfMe gjMis Md dhaMelff afctv* 
^fsGultotfce*retiir«aA'to the«aid'£L D. nA tiiat you 
«ba«M' ndt rietivw them, on flie cotnplaiBt of tke 
-mii-Ai B* wkboiit our wnt^ which ibasld tiahe 
cKprtifftiiientkmof'the iadnrant«lbran mdin 
whai'dnttiiner -you shomd- hwe -oMeottted tiMd etir 
mit^ you flhoukl mahe afpMr to i», oii'--«-«^ivh«r»« 
«oev«r, Stc: And you od thstdngr mtitrned tain, 
that befernKtbe ooniop of <he< writ mkn^Bidi the 
catUo '^oods and' chiStBb ofewc i d wareolo^f^nod 
and fomoved Iqr the Miid>4. fl^ topkeseto yo« im- 
kaoini,'sothaft7ou«ooldiiotemi8ethe«i to be ve- 
tarnod to Ae «ud C. Di m hf the said writ you 
maw ' coMm a a dc d ; . Ther^>re we oominand you. 
that yon take in wMermm^ die cattle coeds and 
fhattdb of the taiAA. B* to the Talue oTthe eattle 
ffeods and ehatteb aforesaid, hv the saidCL D. bt* 
TDML^idketiy- aoDd cause them to be delivered te'tfie 
soM C J^* to be kept by him, until you can tsause 
le be returned the said cattb gooda and ch atte i fc ) 
by 4ie «nid C. D. be&re taken: And put by gages 
and BHife pledges the said A. B. that he be 'be- 
fore us on wheresoever we shall then be in 

Engbmdj to answer as well to us fer Us eontempt 
as tothe said C. D. ftr the damages and injury to 
lam in that behalf done : And in what manner you 
shidl have executed this our writ, make appear to 
m, at the afoteaaid tinm ; and have there the names 
of the pledges, and this writ Witness^ Ste. 

George the Third, Sfc. To the sheriff of , iS «t> 

greeting : Whereas OL D. wat summoned to be in ^^^^ ^^mt 
ooroootrfekefiire hs,<4v. (as befere, p;d77,£.) Aid T^It^mIZ 
thfsaid CJX' appeaiMig in onreamocout^ before ALforWda- 
uspftra iBV(tBAm reasiin wf him alleged in the snme °^^ ^^ 

' ^MWi^. well avowed the tdung of the ski^eatdirgoods ^^'^* 
MA^chattMs^ kilhe-said phico'i»'Wbicli^ 4^.^ild 
jhii|s^4e» for^ damage there dono? And the Mfid 
'it. B. afterwardsi in our same court, made defiiillt ; 

-^enlbceitrim^consideimdbyJliOBame'eoiirt, that 
hoasidkie pledges to prosecute riioold be in mercy, 
4^ci' and Aat the •said'^.^D. shooid>go thereof with- 
outdagf^.4^ und thiUihe riionld'bave a reiarfl'of'tfae 
mid' cattle goode and chattels^ 4'^'i Thetttforewe 

« ' * i> . , « ■. - ' « • . ' y . ' ' » ■ ' 



laiteiy comtnanded yoti, fbat -wiAbut 'delay ym 
thouM cavue ^tt cattle goods and chattels afore^id 
to be reftttrned to tbb sara C i>. and that you should 
nM deliver thetn, on ih^ eompiaint of the said A, B. 
willftoiit our writ^whfeh should make ejiepress men** 
tion of the jodginent kferesaid ; and in wnat mannef 
y^o 8hoold4iave«xeeuted1tet our writ, you shoiiid 
make appear to tm, o« — :— i- Trheresoever, Sfc. We 
also lately commanded you, that according to the 
form of the statute in such case made and provided, 
you shoidd diligently enquire, by the oath of good 
and lawful men of your tsailiwick, what damages the 
■aid C D. had sustained, as well on occasion of th<! 
premises, as for his costs and diarges by him laid 
out about his defeoFCe in this behalf; and that the 
inquisition which you should ifa^reupon lake, you 
should send to us, at the time aforesaid, wheresot 
ever, S^-c. under your seal, S^c. together with the 
writ aforesaid : And you at that day returned to u6, 
that the cattle goods and chattels aforesaid were 
eloigned and removed by the said A. B. to places to 
you unknown, so that you could not cause the same 
to be returned to the said C D. and you also re« 
turned to us, a certain inquisition taken before yoo, 

at in your county, on the day of ^5 in 

the year, ^. by which it was found, that the 

said C Z>. had sustained damages, on occasion of 
the premises, besides his costs and charges, ^c. to 

/. and for those costs and charges to L 

Therefore it was considered, that the said C A 
should recover against the said A. Bi bis damages 
aforesaid, by the said inquisition in form aforesaid 
found, and also L by our court before us ad- 
judged of increase to the said C D* and with his 
assent, for his costs and charges aforesaid ; which 
said damages costs and charges in the whole amount 

to /. and that the said ^. B, should be in Uiercy, 

Sfc, Therefore we command you, that you take in 
witifemam^ the cattle goods* and chattels of the said 
A. B, in your bailiwick, to the value of the cattle 
goods and chattels before taken, and cause then) to 
be delivered without delay to the said C /). to hold 
to him irreplevisable^ until the said A, B* shaH make 

return to the said C. i>. of the cattle goods and 

s 



<;|l9^^e]8 afaresaidy before lakeii ; and in what matt* 
ner you ^all execute .this our writ, make appear to 

up on wheresoever, ^Src. We also command 

you, that you take the said A, B* if he be found in 
your bailiwick, and bim safely keep,, so that you. 
m;ay, haye bis body before ais, at the aforesaid time, 
whereaoever, 4pc. to 9%ti»^y th^ s^d <7. JD. of bi« 
dg^ges costs and charges afpresaid; and havo 
^^jie ibis writ, Wijtiiess, ^. 
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Judgment for |j,^j ^. ,;; , , tke.reiaii .of Jdng ^George &&ufShktdi 

ginoi, with a i'.'.i'-?l ^'i'; «; i< i i .•^.- j.- ' >* .-;«. ; / '■* '; '-yi. 

remittUyr dam- L.i^-^-w* towitl Jobn Boe OD>thedf 0)106 i<Mfidl#i& 



Ha. 



agawi^ 






to wit. Richard Roe was attached to an- 

MBcr ^MiM (jy^Bf ifc^ 1 Otwpy ^ >i^hf9ibmd»£(^ 
»dd, etniddngs ilie.inotice) (aBdipnocMA on a-now lUte 

bsdrdifia¥S)it)o( .. ,' ( /. r\,:]^ ,'\ \^\\\y\ .Ni^^L bit': 

bijAiidjtlib^aMl i2k)bai:flI:jSWfi) IB ^iaf)||)lM|r4ri9rmi 
<)6kni8aHMiid«AndftAe«fi}r9|&a«d)i^iiH[y >cliAll(l^il#i 

aeUvfifldid ^io/^ Aor p jwbeMliy. Ihi^i^daJKlftiUaM 

^bei? liEMiieifiniBitdaiOCHM^ei^ 
jDoe recover against the said Hichard JRoe,^offt;iiid 
term yet to come of and in the tenements aforesaid 
itttli^faB!iipflur6ti&aine%.*Akl ^]^a J^s,dmHl8r9\lus- 

saidj: JlkL heitMigon t& ^id)il#MifilM:rfi|lfiijr tl«ltr 
^ <^ ' inxHistisfikbiJtoilfififitaidiiSilatorrfil^ 
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judged to bifki the said John Docy by reason of the 
trespass and ejectment aforesaid ; therefore let the 
said Richard Roe be acquitted of those damages 
costs and charges, ^c. And hereupon the said JbAit 
Doe prays the writ of the. said lord the king, to be 
directed to the sheriff of the county aforesaid, to cause 
him to have pos^s^oif)/ )hs^4 ^nn yet to come 
of and in the tenements aforesaid With the appurte* 
nances ; and it is ^^nted to him, returnable before 
the said lord the king, ob wheresoever, Sfc, 

(Entry of warrants o f «t t e uu ey, as in the last.) iS <•) 

to wit. Be it remembered^ that in — — ^« W*^« ^Y 

term last past, before our lord the king at Westmin^ ^' 
ster^ cvLfoeJohn Do€y by /. K, his attorney, and 
brmight into the court of our ^aid-loifd thi king be- 
fore the king himself then there^ his certain bill "V. . :^ ^. 
against Richard iSoa, being in the cmtody of the 
marshal of the marshalsea of our said lord the kine 
hfefdre the king himself, of a plea of^. trespass-and 
^iktmeiit^ and thereare pledeeft for the prosecittian 
theMwf|.to.wit^'j0to Den mA Richard Fm\ Whmi 
said bill follows in these words, that is to say : mmi^ 
to wit. John Doe complains of Richard Roe^ being 
la the^uatid^, 8fc. (here topy the declBniti#n (o-the 
dttd^ MMUkting^thpepledgeaand iadticey^adid tbrapimii- 
ceed on a new line as follows :) 

Iklii 1MMV iUi this day, tHat is to sayV^i^^^^^iMBt 
afti^r '^^•-•^-^ in^ fliis saii|e ter^ay . t»ntii>i^s|iiclitiday. hdie 
said Richard Roe had leave to imparl to the^fiaid^iHtt 
and then to answer the same, 8^c, before our said 
lofd'tlie klligi>|it . Wmmingtefr^' am^ toiWeUitlie teid 
JMi^ JDa^% {mattbtnexp aft>Mflaidy «»Ui»8aidii8cv 
ckfit^ R»e inr bis pMper. person v^^ll ad th638aid^jB» 
MUirdv^^ei defeinds^.tlM >mrce ai^ iiguiy ndieisyi iiSta 
'^ io^itib lArba9(^l»fir8elaaiDn/i4Mi^4^ai^^ 







.he %m'' of poisemoffTetaniBbMdn aidl^ 

j)f " ■* * ■ '^'^' '" " * '" ■ - • ' ••••'''» \\ 

^''^MmMH^ySfc^ ^ belbn^ 'Pi'aafii^4oL. thBiwmdi /^ 5.^ 
^^'ti^^awiiMi^ attdrthenjw ivilowa V) say^oMa Po^m for the 
^S»^ ^iak^iSimi\ti^^A^*Q. Di iagutb9rloifi;ae.ttaM piainuff.oo 
pMk4iid^1actiaikwiti&bidti»K9Jchii^ notguuty. 

iA»aMtit|bf^«8^tbeis«dfJ^»^^eiiiihtb nAldiMiifan 



%jttX}tUt^T» 



k « 



JJ ■ 



pittiticd ^gjilbmt Um; and tliey^ai^se^s tli^ ^nmo^^ 
4^. (t8 befi>re, p. S95.) 

« 4) ' 6ay Upon their oatb^A that tli6 gaid C. D! is ncrf 

drfti? ^'t**^ gailtv of the trespass^and ejectment within laid to 

^^ " nRcherge, 'in manner and rorm as the said John 

Dor hath witidn complained' agaibst him: Tieire-' 

{\ 5.) — — a'9 to — >— , parcel of the teaements within- 

The like where mentioned, say upon their oath, that the said C Z). 
?«Vli!l nZl- w 8:»i*fY <>f the trespass aiid ejectment withiia laid to 
rrffXtv^t ^ ehaV^ i» tnanner and Iform as the said A. B. 
for the defend- haMi within ' thereof complained against him; and 
*"*• they ashless the damages, c^e. And as to the resi- 

due of the tenements within-mentioned, the jiirors 
aforesaid apon their oath aforesaid say, that the said 
C. D. is not guilty of the trespass and ejectment 
within laid 16 his charge, in manner and form, Sec. : 
Therefore, S^c' 

(^ 6;) Afterwards^ that is to say, on at , before, 

The like, on a 8^c. comes the within named John Doe^ by his attor^ 
^oi^it^fonot ney "within-mentioned, and the within-named C. IK 
ime'^rr. alniough solemnly required, comes not, but makes 
and4>M*«r« ^ defiOiH ; therefore let the jurors of the jury, where- 
of mention is within made, be taken a^in'st him 
by his default ; and the jurors of that juiy being 
: '. .. iHiiiltnoned aMo (Come, and to speak the truth etihe 
matters wfthin contained, being chosen trjed and, 
sworn, 'ttie said CD. although sblemhly cali|^;to 
appear, * by himsrff or his counsel or attorney,* to; 
conifess'fease entry and ouster, doth lio^ come, ty. 
himself or his counsel or attorney, nor dotK m con- 
fe!fsle)»se'entry and ouster, but therein msSsfi^efiviti 
wh^eR)W*the sdid John Doe doth hot TurfBer nro- 
seiJnte hiS Writ (oi'Bill) against the said C. J?.' Heii^ 
fore,«|-c. "^ ^- - •*• • ■• '' \:\ 

{S ^O 'Afterwatds^ that is to say, on the daj and a^ |be . 

Speciiil ver- plaTC wU{r?n'i5ontained, 8fc, (as i^i a coiobnwn jwpjte^tj, 
^^^^ i&nib fihdWfr of the jury, M^hicK varjes acco^^^rvtcf 

.thtf Hct^'offh^ *ase, and conclude as^folio^B.^J^ Jfct 
wHyther or ii<>tf'ih^<>A thie Whole matter afbresai^^ 
thi^Jurdk^'afdk^dUdib form aforesaid found, ibe mi 
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C.D. is ji^wlty ^tbe,trq»pa9& and iqj^otawot^Mbiii 

speci&e&y the jurors aforesaid ane altogether %ih>» 

rant ; and thereupon they pray the adviee of the 

court of oi^r si^u^lord ^e Mngi before the kio^.him* 

self^ iind .if upon the whole matter aforesaid, . jt 

shall s^em to the sai^ court, that the said C* JP. 19 

guiltj[ of the trespass and ^ctroent a&ipesaid, thw 

the* jurors aforesaid upon their oath aforesaid say^ 

tluit the said C D, is guilty thereof, in manner and 

lEbrni aa^ ti\e^ said John lOoe h^th.^ithiQ thereof com- 

pluined against hir^ ; and in that case» thej assess . « • 

the' ^aipages of the said J^Qhn Doe^^ix .oceaaip)» oi 

thQ trespass ^d ejectmeAt aforp»^id| be^ides hiji 

Qfksts and charges by him about his suit in th^t hd^ ,1 : ,.. 

hklf expended, to — — /. and for tliose co«ts an4 

chargjes toi s. But if uppn . thjB whole rnH^t^n 

afdresaid>. it shall seem to the said cwjrt^ iimi ti^, 
9^ Cn X). is not guilty of the tre^pyuss and ^j^t;- 
ment' aforesaid, th^n the jurors afor^siid- Mpoa tbeij: 
oath aforesaid say, that the said C D. is not guilty 
thereof^ in manner and form as be hath within in 
pleadii^ aUegcid* And because^ ^e* • , v , ; ^ 



t' 



^ As y«t of -. — T twnsi, 4»»i ^^ *-^ 

(Eptry of warrants of attorney, a3 before* Pv384^.) i^^^JS* ** 

: to wit. C. D. was attached to anawer J 9km ^^^S^'Z 

Dos^ ^c. (copy the issue to the end of thc^ award of Hontm reUetA 
the venire Jbcias^ and proceed as follows ^4 At which '^enficoHone^^f' 
day, before our ^id lord the kin^.at fTe^mn^fir^ ^Jl^'^^^';; 
come the parties aforesaid, by their attproies afone* mititwdamm, 
said ; dud nereupan the said cX i>. relinquisJbingbia ^y original 
said pl^a by him above pleaded,, sajjrs that her cannot 
det\y llie action of the said J^^A^ J>a^».nor ,bl^ that 
heihe said.C D. is guilty of the tre^pasi? and qjf ^tr 
mejA^ofHfve laid to his chargi^^ in manner aind, form 
agtl^^aid itqhn Doe hatlv^^Qve thereof complained 
ag^it^BJJrim^ iMui he confesses, and s^dmAts toot the. 

safd Jdhn Doe hath sustained damages, by rea^< 
of the said trespass and ejectment, to the sum of 

j-j besides his co^ts and ch^rg^ bjf him about JMs 

8u}t inf this behalf expended .: . And hereupon th« said: 
Jo^n jpoe freely hete, in court reqiit^.tQ.the swd 
(7. :jp^ tk6 residxie of the damages in t% said dec|a?,/ 
ratip^ mentii^ned s.jind fie, prays ^^dgment, And h\% , 
terid Vetjoxo^ie M aJftd in th^ t«QQ^«at? a^jj^e^aidfj 



EJBCTllBirT. 

#itk fhe BppMfiimm cegj together with his nid da* 

B i Meo ae co nfeMcd , aad hb eosts and charges afore- 

^>SSr** aaid, to be ai^iidged to him, Sfc. Therefore it is con- 

^cned, tte. si||ered^ that flie eaid J(An Doe do recover against 

flie «aid C X>. his said tei^m yet to come of and in 
the tenemealB aforesaid with the appurtenances, to« 
getter . widi the damages aforesaid, to the said sum 

of , in form aforesaid confessed, and also — ^/. 

for his said costs and charges, by the court of our 
said lord the kin^ now here adjudged to the said 
John Doe, and with his assent ; which said damage 

costs and charges in the whole amount to L And 

hereupon the said John Doe prays the writ of our 
said lord the king, to be directed to the sheriff of 
■ aforesaid, to cause him to hare possession of 
bis said term yet to come of and in tne tenements 
aforesaid with the appurtenances ; and it is granted 
to him, returnable before our said lord the kmg, on 
— , wheresoever, S^. 

Tk ri^^'^j^ (^^ the eftd ofthe issue, and then as follows :) 

thTpkaMtiff ^ ^^ wbic^ ^fy ^^^^ ^^ ^^^ ^^^ ^e kinff at 
to part of tLe WestmimUr, come the parties aforesaid, by their 
p^^vMe%y9Ad allornies aforesaid ; and nereupon the said C D. as 

mCoL • iS2" to y paiml of Hie tenements in the said deckra- 

jvwNfua, w to tioii meatiosied, relinquishing his said plea by him 
th« retidoe. aboTO pleaded, sars that he cannot deny the action 

of the said John Doe, nor but that he the said C JD* 
is guilty of the treq>as8 and ejectment above laid to 
hischafwe, inmlianer and form as the said John 
Doe ha& above thereof complained against him : 
And upon this the said John Doe says that he will 
not litflher prosecute his suit against die said C. D. 
for the tresfMSs and ejectment in the residue of the 
tanemeBts aforesaid ; and he prays judgment, and 

his term y«l to come of aad in the said , with 

the appartenaoees, parcel, Stc. toother with his da* 

BMges costs aad char^ by him in this behalf sas- 

Jo^CBMat tainad : 'nerofors it is couMdered, that the said 

•ifB«d, ftc. Jckn Do9 do recover acainst the said C. D. his said 

teras yet to eome of and in the said — — -> with the 
apjNirtaoaaees, pan:eL Src. and also — -^. for his 
said damages costs and charges, hj the court of oor 
said lord the lamf now here adjudged to tte said 
John Doe, mid with his assent, and also with the 



acq^mned af the* said irespAss «iid •jettetnt in :#M 
ir^^due of the tenements aforesaid, and go tiietMf 
^ithou^ day, Sfc. And the aaid John Doe prays the 
writ of our said lord the king^ to be directed io the 
sb^rlfTof-^ — afovoMud, to caiiee him to^ have pos^ 
session .of Us aaid term yet toe^die^ tsf aM in tba 
said — — - with the upparteDanoes^ jpanorf, #c. and it 
i9 granted to him, returmUe bemre bur eaid lot«^ 

ihe king^, on '" wheresoever^ Srd 

f ... . . 

(To the end of the pdska, as in other eases, ^M^ ft^ ) 
tatis mutandis, and then as foUotrs :) 'Therefore ie y^rdiit f« the 
is oon^dered, that the said John Doe do recover* plaintiff. 
s^ainst the said C D* his said term yet 'to come of 
and in the tenements aforesaid with the apporte- 
naiices, and his said damaees to * ■ ?. by the jurors 

aforesaid in form aforesaid assessed, and also /• 

for his said costs and charged, by the court of our' 
said lord the king now here adjudged of il^crease to 
the eaid John Doe, and with his as^nt; wMth e^id 
<ten]lage& costs^ and charges in die whole antoiMitto 

'4. : and let the said d Dt be takea^ SfC* And' Capiatur. 

hereu])on the said John Doe prays lAm writ -otaitr 
sajd lord the Icin^, to be directed tio fl^e sheriff of the* 
county of — — aforesaidy to ca<i^ Jiiib to Ittft^ \yef^ 
session of his said term yettocorte df afidinthe ^ * 

tenements aforesaid with the ap)>uV<^na*ic)^'; ariti-'it 
is granted to him, returnabk before ^ur'^idlo^d' 
the king, on — — whereaoeyer, ^Sfc.- ^ * 

4 

Therefore it is conmdered,}that th^BttH^f^n Ode (S lo.) 
do recover against the said C.'£)« Jiid.seid term ^^ The like, for 
to eome of and iathe said — - J^rce!^'*^: "^^'Z^ITS* 
th^ appurienances^ aad ttt^' dama^^'ieosta'^ailA premises, and 
char'ges aforesaid, by th^ jurorsrafere^Min'fc^hr forthedefend- 
aforesaid assessed,- and also *-*r^/^ for^hkiSdiiA^cjsts ^gj^^'^ ^^ 
and charges, by tiiecourl of ourstfidfloid'die ktn^ '^^ 
no|W here adjud^d of inp^easo' t#* tiw^said John - 
Doe, and wmi Ins assent y #hi<A wd dani igo s ^ ^ogtr 
an4 phases ia the whale* amount to»«-»*«««r^ *And > 
let tlpe said John Doe b e am erced forhis fidsedtekn' 
against the said CD. aSfN>t^*i^e8idne^>ft]ie-4eiie^ » 
mmts in the *Baid *€)eclaratba'«Denti0iled^*ni4ferieoi^ 
th^ aaid C i>«Js^a<SQ^tedanferm.«fokrMaid^vand. . 

C c 
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« 11.) 

The like, for 
the plaintiff, as 
te part of the 
premises, and 

to the residue, 
forwhich there 
was nofittdiBg 
by the jury; 
with award of 
haberefadoB 



andretnnu 

Judgment 
Signed, &c. 



Copiofor. 



the said C JD. eo thereof without ^j^Sre. And 
hereupon the said John Doe prays the writ^ £^c. (a» 
in the last. 

(To the end of the postea^ and then as follows :) 
And thereupon the said John Doe freely here in 
court confesses, that he will not further prosecute 
his suit aeainst the said C D. as to the remaining 
three-fifths of the tenements in the said declaration 
mentioned; therefore, as to the said three-fifths of 
the tenements aforesaid, let the said C D. be ac- 
quitted^ and go thereof without day, ^c. : And the 
said John Doe prays judgment, and his term yet to 
come of and in the said two-fifths of the tenements 
tiforesaid, whereof the said C D. is convicted, tog[e- 
ther with his damages costs aiid charges aforesaid: 
Therefore it is considered, that the said John Doe 
do recover against the said C. D. his said term yet 
to come of and in the said two-fifths of the tenements 
aforesaid with the appurtenances, and the damages 
costs and charges aforesaid, by the jurors aforesaid 

in form aforesaid assessed, and also. /. for his 

said costs and charges, by the court of our said lord 
the king now here adjudged of increase to the said 
John Doe and with his assent ; which said damages 

costs and charges in the whole amount to /.; 

and let the said C D. be taken, S^c. And hereupon 
flie said John Doe prays the writ of our said lord 
the king, to be directed to the sheriff of the county 
of ■ aforesaid, to cause him to have possession 
of his said term yet to come of and in the said two- 
fifths of the tenements aforesaid with the appurte- 
nances ; and it is granted to him, returnable oefore 

our said lord the king, on wheresoever, SfC, 

At which day, before our said lord the king at West- 
minster^ comes the said John Doe by his attorney 

aforesaid; and the sheriff, to wit, sheriff of the 

said county, now here returns, that by virtue of the 
said writ to him directed, he had ori the — — day of 

in the year of the reign of our said lord 

the king, given full and peaceaBle possession unto 
the ssaajokn Doe of the said two-finhs of the tene- 
ments aforesaid with the appurtenances, in the said 
^^writ mentioned, as therein he was commanded. 
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JDoe, on the demise of A. J3. 1 Upon reading a rule (§u,) 

> made in this cause, Rule for exe* 

jRoe. ......) on , and E. F. ^f^^^^^'ll 

therein-named having made himself defendant, in tor,where^tiiie" 
the stead of the casual ejector, pursuant to the said landlord had 
rule, and the postea in the said cause being; produced ^^^^ madede- 
and read, and a rule made in the sarnie cause this day ; t^iedVt the 
it is ordered that the said E. F, upon notice of this trial. 
rule to be given to his attorney, Sfc, shew cause, why 
the plaintiff should not have leave to sue out execu- 
tion, upon the judgment signed against the casual 
eiector, pursuant to the first-mentioned rule. Upon 

the motion of Mr. 

By the Court, 

George the Third, S^c. To the sheriff of (^ is.) 

fipreeting ; Whereas John Doe lately in our court Habere faeias 
before us at Westminster^ by our writ, (or if by bill, po^sumnem. 
say " by bill without our writ,") and by the judg- 
ment or the same court, recovered a^inst C. D.* 
his term then and yet to come of and m dwell- 
ing-houses, 8fc, (as in the declaration in ejectment,) 
with the appurtenances, situate and being in the pa- 
rish of in your county, which A. B. on the 

day of in the year of our reign, had de- 
mised to the said John jUoe, to hold the same to the 

said John Doe and his assigns, from the day of 

■ ' then last past, for and during and unto the full 
end and terra of years from thence next en- 
suing, and fully to be complete and ended ; by virtue 
of which said demise, the said John Doe entered 
into the said tenements with the appurtenances, and 
was possessed thereof, until the said C D. after- 
wards, to wit, on the — day of '- in the 

year sdbresaid, with force and arms, S^c. entered into 
the said tenements with the appurtenances, which 
the said A. B. had demised to the said John Doe^ 
in manner and for the term aforesaid, which was not 
thennorisvet expired, and ejected the said John 
Doe from his saia farm ; whereof the said C. D. is 
convicted, as appears to us of record : Therefore we 
command you^^.that without delay you cause the 
said John boe \o have tfie possession of his said term 

• If the jodsment wai by defiMtt, the executton is agaiMst 
Ridurd Ruy tiie catoal ejector. 

Cc2 
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double demise. 
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yet to come of and in the tenements aforesaid witli 
tlie appurtfenknces ; and in what manner you Bhall 
hive exectlted this oAf writ^ make appear to us, on 

wheresoeveir we shall then be in jSnglattd/ and 

have there this writ. Witness, S^c. 

< 

($ 14.) George the Third, ^c. To the sheriff of 

The like, on a CTeetliig : Whereat Jb^w Dae lately in our court 

beftre us at We^mimter^ by our writ, (or if by W//, 
gdy "by bill without our wrK,") and by thejudg- 
liient of the samte court, recovered ^^inst C. l). his 
term theh dnd yet to come of and in dwelling- 
houses, &^c, (as in the declaration in ejectment) Vift 
tlie appurtenances, situate and being in the parish 

of ■ in yqnr county, which A^ B. on the 

day of— — ih the-^— ^ y^at of onr reigri, had de- 
mised to the ^id John Doe, to hold the same to the 

said John Doe and his assigns, from the day of 

in the year aforesaid for and during^ and 

unto the full end knd term of years feonj 

thence next ensuing, and fully to be complete ind 
ended ; and also his term then and yet to comfe of 
and in other dwelling-houses, Sfc. with the ap- 
purtenances, which E. F.on the —— day of — - 

in the -year aforesaid, had demised "to the said 

John Doe, to hold the same to the said John Doe 

and his assigns, from the day of ift the 

year aforesaid, for and during and unto the fliH 

end and term of years from thence next ensuing? 

and fully to be cdmplete and' ended; by virtue of 
which Said several demises, the said John Doe en- 
tered into the said several tenements with the ap- 
purtenances, and was possessed thereof, utitil the 

said CD. afterwards, to ivil, on the; day of 

— ^ — in the ; year aforesaid, with, force and arms, 

&c. entered into the said several tenements #ith the 
appurtenances, which the said A. B. and JB. jF. had 
respectively demised to the said John Doe^ in man- 
ner and for the several terras aforesaid, which were 
not then nor are yet expired, and ejected the said 
John Doe from his said several ifhrms ; whereof the 
said C. 2). is convicted, as appears to us of record : 
Therefore we command yon, that without delay you 
cause the said John Doe to have the possession of 
his said several terms, yet to comeof and in the said 



wh«ii manner you sh^U have executed tbii our w.rit9 

make appear to us, on iw^herie|06ver, ^c* j an4 

have there this writ. Witn^Qs, ^c. 

G^org-e the Third, SfC. To our chancellor 9f our (^15.) 
county-palatine QfLancasttr^ pr to bis deputy t.lvsr?^ '^^^ like, to » 
greeting : Whereas, ^c. (as in the last writ, io th? ^JTc"^^'^***' 
wor^a " as appears to us pf record," and t>^n ag "^' 
folio vrs:) Therefore we command you, that by our 
writ, under the seal of our said county^'palatiiop .tp 
be dulj made, ai)d directed to the sherifl^of the same 
county, ypu command the said sheriflT, that without 
delay he cause the said John Etoe to hare the pos- 
^es^ion of bis aeveiral terms aforesaid, yet to come 
of and in the several teneipents afisresaid. with the 
appurtenances; aud in what manner the ss^id ^beriif 
shall execute our said writ, let ^m .certify teryou, 
»o tbajt you may make the same koowo to Ud!i dn 
• wheresoever, ^c. ; and have Ihere tJiis writ. 

George the Third, Sfc. To the shectfT of tt-^ (s 16.) 
gxeetio£^; Whereas, SfC. (a*« the habrr^fimas^ 1» The like, and 
the retorn-day, and then as ftjlows :) We also oom- fi^ri/acUu for 
inajDid you, that of the goods and cbiittdb.iof the said ^^' ' 
C X>;iji your bailiwick, you canse to be made •^. — rL 
which ttie sajd John Doe latcdy in <mr said court 
bei^e us at Wesimimier aforesaid, 9ec;py ered atfainsl 
thea^id C I), for his damwes wUck he baa 8U8# 
tallied, as weU oil occasion of the tre£fm88.and.ejeatp 
B>eQt aforesaid^ as ibr fais coats and charges fay kmi 
about hid suit in that behalf expemtea; whereof ihe 
said ,C I>* isalao convicted M appears in* us of re» 
coT^d : And have you Ae said monies befibne us, on 
^ reterp-day aforesaid, .wIiere8cievec,]Jrc. toisnder 
^.the said t/oAn JDisp, jfior Ins dsuaaageB mforesaid; 
and have there this writ. Witness, Sfc. 

George the Third, 8^. To the sheriff of {S 17) 

greeting : Whereas, 8fc. (as in the habere facias pos^ The like, and 
sessionem^ to the return-day, and then as follows r) ^j'PJ^^^aiM' 
We also command you, that you take the said C. D. {«*[?, '^ 
if he shall be found in your bailiwick, and him safely 
heep, go that you may have his body before us, on 
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Affidavit of 
demand and 
refuBBi^ &C' to 
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ment for noD* 
payment of 
costs. 



the return-day aforesaid^ wheresoever, S^. to satisfy 

the said John Doe /• which in our said court 

before us at Westminster aforesaid, were adjudged 
to the said John Doe, for his damages which he bad 
sustained, as well on occasion of uie trespass and 
ejectment aforesaid, as for bts costs and cnarges by 
him about his suit in that behalf expended ; whereof 
the said C D. is also convicted, as appears to us pf 
record ; and have there this writ. Witness, 4^c. 

In the King's Bench. 



Between 



i. M. of 



John DoCy on the demise of 

A.B plaintiff, 

and 
CD.,... defendant. 

Sent, maketh oath and saith, that 
id on the day of 

instant (or last), personally serve the above-named 
A. B. with the rule or order for the payment of 
costs, on account of his not having proceeded to 
trial pursuant to his notice, and the master's tdbh 
catur thereon, and also with the consent rule, and 
writ of capias ad satisfaciendum under the seal of ibis 
honourablecourt, hereunto annexed, by delivering 
unto htm the said A. B. true copies thereof respec- 
tively ; and at the same time, he this deponent snew- 
ed the said original rules, allocatur and writ of cajnas 
ad satirfaciehdum, to the said A. B. and demanded of 

Um the payntedt of the sum of /. taxed upon 

the said irsl-mentioned rule or order, and also of 
the further sum of 7 . being the costs a^i^ged 
to him this deponent, on the final judgment obtained 
in the above action, as appears by the master's aUo" 
taiur on the said first-mentioned rule or order, and 
by the said writ of capites ad satisfaciendum. Bat 
tiie said^. B. refused to pay the same, or^ny part 
thereof, and the same are still wholly due aad 
unpaid. 
Sworn, 4*<^. * 
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FORMS. 



Of Execution.^ 



George the TWrd, *c. To the sheriff of « i,) 

greeting : We command yoti, Aat of the goods and FimfaeUu 
chattels of C D. in your bailiwiek, you cause to be «nMpM«. 
made /. which A. J3. lately in our court before 

us at W€8imn9tery recovered affmnst him, for his 
damages which he had sustained, as well on occa- 
sion of the not performing certain prraaises and no* 
dertahings^ then lately made by the said C. D. to 
tiie said A. B.bb for his costs and charges by him . 
about his suit in that behalf expended ; whereof the 
said C D. is convicted, as appears to us of record : 
And have that money before us at Westminster^ on 

next after ^ to render to the said^. B. 

for his damages aforesaid ; and have there then this 
writt , Witness Edward Lord EUcnborough at 



* Tht forms of Execution in IteptmM and ^ictmenij, are at- 
tached to the forms of Jodgments in tiiose actions, ante. 

t This and the foUowinf^ writs are drawn, as if the proceedings 
were by Mil; but they may be easily adapted to proceedings by 
original^ by making them retnmable on a general retnrn-day, 
wheresoever, i^c. and instead of the wordi, ** have there then this 
writ," by wying, « iiave there thU writ." 
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Westminster^ the day of in the 

of our reign. 




iS «.) George the Third, SfC. To the sheriff pf • 

The like, by greeting : We command you, that of the goods and 
?urliWn"'art- chattels of G. //. and J. K. in your bailiwick, you 

ners! * ®*^ " cause to be made /. whidh A. B, C. D. anel 

E. F. in the life-time of the said E. F, now deceased, 
and whom the said ^ JB. and C D. have sundveij, 
lately in our court before us at Westminster^ reco- 
vered against them the said G. H. and J. K. and 
one X. M. in his life-time now deceased, and whom 
the said G. H, and J. K. have survived, for their 
damages which theyJuhd Mifitained, as well on oc- 
casion of the not performing certain promises and. 
undertakings, then lately made by the said G. H. 
J. K. and L. M. to the said A. B. C. D. and 
E. F. as for their costs and' cbotrges, Sfc. whereof 
the said G. H. J. K. and JL. M. are convicted, as 
appears to us of record : And have that money, S(c* 
(as in the last.) 

tt s.) George the Third, 4rc. To the. sheriff pf 

The like, for gifeetiiig : We command you, thai .of the gopids and 
an executor or chattels of C. D. in your bailiwick, you cause to be 
on"iS™^^^^^ »?ade— ^/, which Ai B. in his Mfe^^.time lately ia 
by the testator Wif, court befiMre US at Westmi»sUt^ recovered 
or Intestate, agjainst him^ for. ]m damages which be had sustaioad^ 

S0C. whereof' the said C. D. is convicted, aa ap* 
peai*s to us oft record: And wheraupon it is coor 
aidered in our 9^ court before us,, thai £• JP« ex- 
ecutor of the laBt Will and testadiAntof the said^. B^ 
decided) (or administrator of all and singular the 
goods, chattek and credits, wbieh wese of tlbe said 
^. B. dfoeaaed' 9^ the time of his death, who died 
iatestate,) Imve execution agaisu^ the aaid.C X>. for 
the damages aforesaid, according to the force, form 
and efl^ect of the said recovery, by tiie de&ult of the 
said C Z). as also appears to us of record : And 

have that money before us at Westminster^ on ■ 

next after — — to render to the said E. R execu- 
tor (or administrator) as aforesaid, for the damages 
aforesaid ; and have th^re then this writ. Witness, 
Sfc. 
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George the Third, *f. To the sheriff of — p-, (S 4.) 
greeting : We eommaBd you, that of the goods and Th«M'tp> «po» 
ebatte}8 of C D. in your bailiwick, you cause to be -J^n Secutor or 

made /. which Jf. JB. executor of the last will aciininistrator. 

and testament of E. F. deceased, (or administrator 
of all and singular the goods, chattels and credits 
which were of E. F, deceased at the time of his 
death, who died intestate,) lately in our court be<* . 
fore us at WesiminsUry recovered against him, S^. 
whereof the said C D. is convicted, as appears to 
PS of record : And have that money, Sfc. (as in tho 
last). 

George the Third, Sfc. To the sheriff of ^ « ^) 

greeting : We commajod you, that of the goods and '^.^ ^*^^* ^ 
chattels which were of C. D. deceased at the time of fcIJtor or^ad- 
his death., in the hands ef E. F. execute, Sfc* (or ministrator, 
administi^tor, S^c) to be administered, in your baili- ^^ a judgment 

wick, you cause to be made 1, which A.Br faKMnlel.' 

lately in our coiH't before us at fFestminsier, reco>- tate. 
vered against the said C D« for his damages, S»f» 
whereof the said C. D. was convicted, as appears 
to us of record : And whereup^ it is considered in 
PUT said coHFt, befiure us at Westminster aforesaid, 
that the said A. B. have Us. ^xeqution against the 
said E. F. as executor (or administrator) as afere'- 
said, of the damages aforesaid, of the goods and 
chattels which were of the said C. D. at the tine of 
his death, in the hands of the said E. F. as executor 
(or administrator) as aforesaid to be administered, 
aceordiog to the Ibrm and effect of tiie said reco- 
very : And have tibat nwney, Sfic. (as before, p. 395) 
and have there then this writ. Witness, 4^. 



George the Third, S^e. To the sheriff of -*---*> (i 6) 
greeting : Wexommand you, that of the goods and 7^^ ^^^^' ^" ^ 
chattels in your bailiwick, which were of E. F. de^ ^sTa^ de- 
ceased at the time of his death, in the hands of C. Z>. cutor or admU 
executor, SfC, (or administrator, S^c.) to be admi- "is^r^tor, de 

nistered, you cause to be made 1, which A. B. ^ '^'*«^*^ 

lately in our coort before us at Westminster^ reco- 
vered against the said C. i>. as executor (or admi- 
nistrator) as aforesaid, for his damages wJiich he 
had sustained, as well on occasion of the not per- 
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forming certain promises and undertakin^d^ made 
by the said E. F. in his life-time to the said A, fi; 
as for his costs and charges by him about hi? suit in 
that behalf expended, whereof the said C X). is con'* 
victed, as appears to us of record, if the said C D. 
hath so much thereof in his hands to be administer- 
ed ; and if he hath not so much thereof in his hands 
to be administered, then that you cause to be made 
■ / ■ parcel of the damages aforesaid, being for 
the^ costs and charges aforesaid, of the proper goods^ 
and chattels of the said C. JD. in your bailiwick > 
and have that money, ^c. (as before, p. 395.) 

(^ r.) Creorge the Third, ^c. To the sheriff of ^ 

Fieri faeias in greeting : We command you, that of the goods and 

debt. chattels of C D. in your bailiwick, you cause to be 

made a certain debt of / . which A. B. lately in 

our court before us at Westminster^ recovered 

against him, and also L which in our same court 

' before us at Westminster aforesaid, were adjudged 
to the said A. B. for his damages which he had sus* 
tained, as well on occasion of the detention of the 
said debt, as for his costs and charges by him about 
his suit in that behalf expended; whereof the said 
€• D. is convicted, as appears to us of record : And 
have that money before us at Westminster^ on — ;- 

next after , to render to the said A. B. for bis 

debt and damages aforesaid ; and have there then 
this writ. Witness, S^c. 

(S 8.) George the Third, SfC. To the sheriff of -> 

-The like, in greeting : We command you, that of the goods and 
debt qui tarn, chattels of C Z>. in your bsiiliwick, you cause to be 

made a certain debt of L which A. B. who sued 

as well for us as for himself in that behalf, lately in 
our court before us at Westminster^ recovered 
against the said C*. Z). that is to say, one moiety 
thereof to the said A. B. who sued as aforesaid, to 
his own proper use, and the other moiety thereof 
to our own proper use , (and if the judgment was 
for costs, add, " and also ^ — ^L which in our said 
court before us were adjudged to the said A. B' 
who sued as aforesaid, and with his assent, accord- 
ing to the form of the statute in such case made and 
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provided, for his costs and chaif;e8 by him about his 
suit in that behalf expended ;") whereof the said 
C D. is convicted, as appears to us of record : And 
have that money before us at Westminster^ on — - 
next after *— » to render one moiety thereof to us, 
and the other moiety thereof to the said A. B. who 
sued 80 aforesaid ; (or if there are costs, '^ one 
moiety of the said debt of 1. to us, and the re- 
sidue thereof^ as well as the said sum of L for 

the costs and charges aforesaid, to the said A. B. 
who 8i|ed as aforesaid :^) and have there then this 
writ. Witness, 4rc. 

George the Third, S^c. To the sheriff of ——, (s 9.) 
greeting : We command you, that of the goods and The like, in 
chattels of C. D. in your bailiwick, you cause to be ^^}*^ ^^Ml- 

made a certain debt of 1, which A. B. lately in n'Sfon stat. 

our court before us at Westminster^ recovered 9Aiin.c.u. 

against him, and also L which in our same court 

were adjudged to the said A. B» for his damages 
which he hsul sustained, as well on occasion of the 
detention of the said debt, and of a certain metal 
watch, which the said A. B, also in our said court 
before us at Westminster aforesaid^ recovered against 
him, as for his costs and charges by him about his 
suit in that behalf expended ; whereof the said C D. 
is convicted, as appears to us of record : And have 
tiiat money, S^c.i We also command you, that you 
distiain the said C D. by all his lands and chattels 
in your bailiwick, so that neither he nor any one by 
him do lay hands on the same, until you shall have 
another >conunand from us in that behalf and that 
you answer to us for the issues of the same, so that 
he render the said watch to the said A. B. ; whereof 
the said C. D. is also convicted, as appears to us of 
record : And have there then this writ. Witness, 

George, the third, SfC. To the sheriff of -— — , {\ lo.) 
greeting : We command you, that of the goods and The like, in 
chattels of G. H. and J. K. in your bailiwidk, you ^^^h ^y •"? 

cause to be made a certain debt of 1. which ^!^^^^' 

A. JB., C. D., and E. F. in his life-time of the said **^ ' 
JE, F. now deceased, and whom the said A» B, smd 
C. D, have survived, lately in our court before us 
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at Westminsier, recovered uaintt the said 6. H, 
and J. K. and L. M. in bis ufe-time now deceased, 
and whom the said G. H. and J» K. hare survived, 
and also — — /. which in our same court before as at 
Westminster aforesaid, were adjudged to the said 
A^ B.^ C. X)., and E. F,, for their damaffes, Sfc, 
whereof the said G, 77., J, K.^ and X. Ijiff. were 
convicted, as appears to as of record; AD^have 
that money, Sfc. (as before, p. 395.) 

« 11.) George the Third, Sfc. To the sheriff of , 

The like, a- grpeeting : We command you, that of the goods and 
cutofor'admt chattels, Sfc. you cause to be made a certain debt of 
nistrator, de -^ — /. which A. B. lately in oiir court be&re us at 
h$ms ttstatoris, Westminster^ recovered aganast the said C. D. as 
^^'^ executor (or administrator) as aforesaid, and also 

*— /. which in our said court before as at Westi 
minster aforesaid, were adjudged to the said J. £• 
for his damages, Sfc. (as in- a common Jierifidas in 
diebt,) if the said C. JJ. hath so much thereof inrhis 
hands to be administered; and if he hath not so 
ma^h thereof in his hands to be administered, tben 
that you cause the damages aforesaid t<» be qskde of 
the proper goods and chattels in your baiiiwick of 
the said C. JD. And have that monev, SfC. (as before; 
p. 89^). 

« i«.) George the Third, Src. To the sheriff of- , 

FUn facias in greeting : We command you, that of the rwds and 
cDTcnant, battels of C. D. in your bailiwick, y^ cSiio^ te be 

made /. which A. B. lately in our €odrt before 

us at WestminHer^ recovered against tlie said CD* 
for his damages which he had unstained, a^ well on 
occasion of the breach of a certain covenant made 
between the said A.B.mA *e said C. D. as ferte 
costs and charges by him about bi» syit in that be- 
half expended ; whereof the said C. D. is convicted, 
as appears to us of record : And have that money, 
^. (B« before, p. S^.) 

(^ 15;) -p^ jjjg ^amagfes which be had sustain^ed, afe wd 

In caac. f^ occasion of a certain grievance tifew lately com- 

mitted by the said C. D. to the saiff A. B.^ aa ftr Ki 

POStS^ Sf€. 
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For his damaees which he had sustained, as well ($ i4.) 
on occasion of ine converting and disposing of cer- In trover. 
tain goods and chattels of the said A. B. by the said 
C. jD. as for his costs, S^. 

For his damages which he had sustained, as well (S i5.) 
on occasion of the speaking and publishing of cer-* In an actios 
tain, false, scandalous, malicious, and defkmatory ^orwordi. 
words, then lately spoken and published by the said 
C. D. to of and concerning the said A. JB. as for his 
costs, ^c. 

Fot his damage$ which he had sustained, ks well ($ i6.) 
on occasion of a certain trespass then lately com- In trespasi. 
imtted by the said C D. as ibr his costi^, Sfc. 

For his damages which he had sustained, as well ($ 17.) 
ofi occasion of a certain trespass and assault then intrespaasanA 
lately committed by the said C. D. on the said A. B. assault, 
us for his costs, Sfv. 



s 



George the Third, 8rc. To the chancellor of our (S is.) 
counfy-palatine ot Lancaster^ or to his deputy there. To a connty- 
eeting : We command you, that by our writ un- palatine 
er the seal of our said county-palatine to be duly 
made, and directed to the sheriff of the same county, 
you command the said sheriff, that of the goods and 
chattels df C. D. in his bailiwick, he cause to be 
made, 8^c. whereof the said Ciy. is convicted, as 
appears to us of record : And have you that money 

before us at Westminster^ on next after -^ — 

to render \o the said A. B. for his damages (or debt 
and dkma^ej?) afbresaid ; and have there then thci 
irrit. Witness, ^e, 

(As in a common firri fhchs^ to the words, (S ^9.) 
** whereof the said C JX is convicted, as appears to ^^^^"^ ^^'^^ /«• 
us of record:") And whereupon it is considered in ^""^MefaoU. 
our same court before us, that the said A. B. have 
his execution against the said C. D. of the damages 
(or debt and damages) afbresaid, according to the 
force, form and effect of the said recovery, by the 
default of the said C. X). as also appears to us of re- 
cord : And hate that money, ^r. (as before, p. 396). 
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ft 20,) wfaereof the said C. D. is convicted, ^c. and 

The like, after also /. wbich in our said court before us were 

^eaor emor- ajj^jgecj to the said A. B. according to the form of 

the statute in such case made and provided, for his 
costs and charges by him laid out m and about the 
prosecution of our writ of scire fadcuy for having 
execution upon the said judgment, for the damages 
(or debt and damage s) aforesaid : And whereupon 
it was after plea {>Ieaded (or demurrer joined) 
therein, consiaered in our same «ourt before us, 
that the said^. B. should have his execution against 
the said C D. of the damages (or debt and da- 
mages) aforesaid, according to the force, form and 
\^ effect of 4he said recovery, as also appears to us of 
"^ Irecord : And have the said monies, Sfc* (as before, 
p. 395.) 

iS «i.) George the third, SfC. To the sheriff of , 

Thelike^a- greeting: We command you, tiiat of the lands 
ff'd'*** of a K^^^ ^"^ chattels of C. D. in your bailiwick, you 
defendant dis- cause to be levied and made a certain debt of — -/. 
charged under which A. JB. lately in our court before us at FFest- 
an insolvent minster^ recovered against him, and also — ;/. 
JafoTthecosti which in our said court were adjudged to the said 
in $drtfami. A. B. for his damages which he had sustained, as 

well on occasion of the detention of the said debt, 
as for his costs and charges by him about his suit 
in^ that behalf expended ; whereof the said C. D* 
was convicted, as appears to us of record : And 
whereupon it is considered, in our same court be- 
fore us, that the said A. JB. have his execution 
against the said C. JD. for the debt and damages 
aforesaid, to be levied not on the person» but on the 
lands, goods and chattels of the said C D. as also 
appears'to us of record : And have that money be- 
fore us at Westminster^ on next after > ^ 

render to the said A. B. for his debt and damans 
aforesaid; We also command you, that you take 
the said C. Z>. if he be found in your bailiwick, and 
him 'safely keep, so that you may have bis body be- 
fore us at Westminster^ on the return-day aforesaid, 

to satisfy the said A. JB. /. which m our said 

court before us were adjudged to the said A* B* 
according to the form of the statute in such case 
made and provided^ for his costs and charges by 
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Urn laid out in and about the prosecution of our 
writ of scire facias^ for having execution upon the 
said first-mentioned judgment, for the debt and da- 
mages aforesaid : And have there then this writ. 
Witness, ^c. 

9 

Afterwards, to wit, on the day of — — in (j f jj 

this same term, the said A. B, comes here into court Entry ofjieH 
by his attorney aforesaid, and prays the writ of the facias <m the 
lord the king of /crt\/&cfVi5, to be directed to the ^^"ji^***"^"* 

sheriff of , commandinff him that of the goods 

and chattels of the said C. I), in his bailiwicK, he 
cause to be made the damages (or debt and damages) 
aforesaid ; and it is granted to him, returnable be- 
fore the said lord the king at Westminster^ on — - 

next after ; the same day is given to the said 

A, B. at the same plac^ : At which day, before the 
said lord the king at Westminster^ comes the said 
A. B. by his attorney aforesaid ; and the said sheriff 

of hath not sent the said writ, nor hath he done 

any thing thereupon: Therefore, as before, let 
another writ be thereupon made, and directed to the 
said sheriff of , commanding him in form afore- 
said ; and it is granted, S^c. returnable before the 
said lord the king at Westminster, on — • — next 

after ; the same day is given to the said A. B. 

at the same place. 

George the Third, S^c. To the sheriff of , ($ 2S.) 

greeting : We command you, that of the goods and ''•«" /«*» om 
chattels of -4. B. in your bailiwick, you cause to be notdecSnM' 

made L which lately in our court before us at on a biu of 

Westminster, were adjudged to C X). according to Middktexov 
the form of the statute in such case made and pro* ^^'^^^^^ ^- 
yided, for his costs and charges by him laid out in 
and about his defence of and upon a certain precept 
called a bUl of Middlesex, (or our certain writ of 

/.) issued out of our said court before us, at the 

suit of the said^. JB. against the said C. D. for that 
the said A. JB. had not declared thereupon, in our 
said oonrt before us, by his bill or declaration in any 

Crsonal action or ejectment against the said C D. 
foreihe end of term, in the year of our 

reign, being the next term after the appearance of 
the said C D. at the suit of the said A. B. whereof 
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xxBcirTlo» 



The like, by 
•rlgimL 



The like, for 
not replying. 



- (S «60 
The like, ibr 
not sarrejifin- 
ing. 



The like, for 
not entering 
the issue. 



Th« like, on a 
jadguent as in 
cii^c:0f a noil- 
•liit. 



tbe sMidA. B. is eonvicftedj ail iippears to iis of re^ 
eord : And haye that money beffore tts at Wesliiim* 
ster^ on — - next after — ^--j to render to the said 
C jD. for his ciosts and charges aforesaid ^ and ha?e 
there then this writ. Witness, 8^C4 

For his costs and charges by him laid out in and 
about his defence in a certain plea of trespass oo 
the case Hpon promises, to- the damage «f tne said 

A, B. of *. (or as the plea is) then lately 'coh- 

menced and depending^in our said court- before m, 
at the suit of the said A. B* against the said C. D. 
for that the said A. B. had not prbseevted his writ 
against the said CD. in the plea aforesaid ^ 
whereof the said A. B* is convictecf, ^c. (as in the; 
last.) 

For his costs and charges by him laid out iif aAd 
abeift his defence in a certain action of trespass cM 
the case upon promises (or as the action is>, Ihea 
lately commenced and depending in our @aid4x>art 
before us, at the siut of the said A. B. agaioBt^lie 
said C Z). for that the said A. B* had not tiepliedtto 
certain pkas then lately pleaded by the saifd C Di 
in the sand action, or furth^sr prosecuted the same ; 
whereof the said A. B. is conyieted, S^c. • {m m the 
two last.) 

For his costs and charges, S^. for that <Ae<9liid 
A: B. bad not surn^oined to certain rejoindQra.llien 
lately made by the sdid C. jDC in the said action^ or 
ftirther prosecuted the saiae ; i? kereaf, S^t (as be» 
fere.) ' ■ I 

. ' ^ ' • . • • . . »i 

I^p his couls «md charges;, .iii«;> for that tfae.iaid' 
A. B. had not entered a certain issue (inr cortaih is* 
9iies>thefi'ila<«ly joined between the said A. B. and 
the said C D, in the said action, or further prose- 
outildblbe^aame'; whereof, ^ii^r* (as befone^) ' 

For bia ei«tB and chains,; Sfc; for thstt ijtm mi 
A^B. bad negFlee4iad;to bfinga pentain issuer (tafore 
tliMijoiii«d-in*the«aid<aG4ioa4 ofi4o be tiried)fa4Scoid*> 
iag^to'tiie «om« ^and . pmetice oi the taU covt; 
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For fais costs and charges by him laid out ia and (h ^^0 
about his defence in. a certain action of trespass on The like^ on a 
the case upon promises (or as the action is), lately **o">»**^ 
brought in our said court before us, by the said 
A, S. against the said C Z>. for that the said A. B. 
did not prosecute the said action ; whereof, ^e. (as 
before.) 

For his costs and charges by him laid out in and (S 32.) 
aboot his defence in a certain action of trespass on The lik^ on a 
the case upoi^ promises (or as the action is) lately ^^''dwt lor de- 
prosecute a in our said court before us, by the said 
A. B. against the said C. X>. whereof, qrc. (as be? 
fore.) 



The within*named C D. has no goods or chattels ^^ ^^•) 
in my bailiwick, whereof I can cause to be made ?!*""* ofntt^/a 
the damages (or debt and damages) within men- 
tioned, or any part thereof, according to the exi- 
gency of this writ. 

The answer of sheriff. 

The within-named C. D. has no goods or chattels, (§ 54.) 
nor any lay fee, in my bailiwick, whereof I can NuUabonajwad 
cause to be made the damafi:e8 (or debt and damaees) 1?*^* ^^, ^^ 
within-mentioned, or any part thereof, as within i neficed clerk, 
am commanded ; but I do hereby certify, ,that the &c. 
said C. D, is a beneficed clerk, to wit, rector of the 
rectory (or vicar of the vicarage) and parish church 

of- in my county ; which said rectory (or vicar- 

^e) and parish church are within the diocese of the 

reverend father in God by divine permission, 

lord bishop oft , 

The answer, Sfc. 

• 

The within-named C. D.has no goods or chattels (§35.) 
which were of the vrithin-named E. F. at the time Nulla bom tea- 
of his death, in his hands to be administered, in liiy iotorisnecprth 
bailiwick, whereof I can cause to be made the da- a'cltiin" gainst 
n^ages (or debt and damages) wtthin-mentione4> or an executor or 
any part tliereof ', and he has not anjr of his own a<ia«»i*t'*tor. 
proper goods or chattels, in my bailiwick, whereof 

Dd 
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I 

The IHtCy by 



The like, for 
not replying. 



The like, /^r 
nvt SHrrejoin- 
ing. 



The like, for 
not entering 
. the issue. 



Th< like, 00 a 
JudgoieDt as in 

•uit. 



the said A. B. is coitvkt^^ ail^Lppeairs to t& of re^ 
cord : Ami have that money before us at fVestmm^ 

ster^ on next after " ■ ' ^ td rcmder to th^ said 

C. D. for his dosts and charges aforesaid ^ and have 
there then this writ. Witness, SfC* 

For his costs and charges by him laid out in and 
about his defence in a certain plea of trespass on 
the ease tipon promises, to the damage lof llie said 

j4. B. of *. (or as the plea is) then lately co«- 

menced and depending in our said court- before m, 
at the snit of the said A. B. against the said C Dw 
for that the said A. B, had not prbseeuled his^writ 
against the said CD. in the plea aforesaid^ 
whereof the said A. B, is convicted, S^c, (as in tb($ 
last.) 

For his costs and charges by him laid out itf aiid 
ab<»iit his defence in a certain actios of trespasi on 
tbetxise upon promises (or as the action, is)^ then 
lately commenced and depeiMfing in our aaid^tcyiirt 
before us, at the suit of the said A. B^ aganoBt^he 
said C. D. for that the said A. B. had not Mplfedto 
certain pleas then lately pleaded by the said C. Di 
in the said action, or further prosecuted the same \ 
whereof the said A. B. is cofiTieted, Sfc. fm m the 
two last.) /^ 

For his costs and charges, JJie. for that 1te«9liid 
A: jB.:^bad not sart^oined to certain rejoinderB.then 
lately made by the ^id C. Ik in the said action^ or 
ftirther proaeeuted the saiae ; Wheroof, S^t (as be* 
fol^.} ' *' 11 



i» 



Fidi» hid coals «md charges, .4^j^ fon that tbe^faid 
A. JB.'had not entered a certain isauo^vr certaih is^ 
sfipes>thew«la<Ndj joined between the said Jf^ B. and 
the said C. Z). in the said action^ or further uprose* 
c%(^dK|he'MianMS'$ wiasfeof, ^i^er. (as befonei) ' 



i. 



n 



For bia eixsia and diai^a,; S^: for^faaA Ifaa avd 
A^B. had negiee4isd::to b»ng a cenfoin issuer bafere 
tkMi joiMditt-titeMid^aQ^Bf oB^o be .tiried^fa<0co^ 
im^to'^^e igJbmm ^andfimetice gi the uuA covtt^ 
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For liis costs and charges by him laid out in and (S ^^) 
about his defence in. a certain action of trespass on The like, on a 
the case upon promises (or as the action is), lately |><>Q*<^^^ 
brouo^ht in our said court before us, by the said 
A, S. against the said C D, for that the said A. B. 
did not prosecute the said action ; whereof, Sfc. (as 
before.) 

For his costs and charges by him laid out in and {S ^s) 
about his defence in a certain action of trespass on The like^ on a 
the case upon promises (or as ihe action is) lately J^^f^^^^^ ^*' 
prosecute d in our said court before us, by the said 
A. B, against the said C D. whereof, cfc. (as be? 
fore.) 



The within-named C D. has no goods or chattels ^^ ^*) 
in my bailiwick, whereof I can cause to be made ^*"™ of nulla 
the damages (or debt and damages) within men- 
tioned, or any part thereof, according to the exi- 
gency of this writ. 

The answer of sheriff. 

The within-named C. D. has no goods or chattels, ($ 34.) 
nor any lay fee, in my bailiwick, whereof I can NuUabona,^nd 
cause to be made the damaires (or debt and damaees) ^J^^^ **. ^^ 
witbin-mentioned, or any part thereof, as witbtn 1 neficed cierk, 
am commanded ; but I do hereby certify, that the &c. 
said C. D. is a beneficed clerk, to wit, rector of the 
rectory (or vicar of the vicarage) and parish church 

of- in ray county; which said rectory (or vicar- 

^e) and parish church are within the diocese of the 

reverend father in God by divine permission, 

lord bishop oft . 

The answer, Sfc, 

The within-named C. D.has no goods or chattela (§35.; 
which were of the within-named E. F. at the time Nulla bom tes- 
of his death, in his hands to be administered, in roy ioi?risnecpro^ 
bailiwick, whereof I can cause to be made the da- a'c^on" against 
xnages(or debt and damages) within-mentioned> ^i* an executor or 
any part thereof; and he has not anjr of his own »dmmUu^ator. 
proper goods or chattels, in my bailiwick* whereof 

Dd 



t can came to be inade the urithin-meirtioned sum of 
— — 7. parcel, 8^e. (or in debt, " the damages afore- 
said,") or any part thereof according to the exigency 
of this writ. 

The answer^ ^. 

{S 36.) The within-named C D. has no goods or chattels, 

The like, with Sfc. (as before) but divers goods and chattels which 
« ilrnutont ^ere of the said E. P. at toe time of his death, to 

the value pf the damages (or debt and damages) 
within-mentioned, after the death of the said K F. 
eap3ie to the hands of the said C D. to be adminis- 
tered ; which said goods and chattels the said C D. 
hath before the coming of this writ to me directed, 
eloigned^ wasted^ and converted to his own use. 

The answer, SfC, 

iS ?^) By virtue of this writ to me directed, I have 

Fteri/ed. caused to be made of the goods and chattels of th« 

within-named C 2). the rams^es (or debt and da- 
mages) vHthin-mentioned ; which I have ready be- 
fore the lord the king, at tibe day and place within 
contained, to render to the WiaA. B. for his da- 
mages (or debt and damages) aforesaid^ as within I 
am commanded. 

The answer, 4^ 

(S 38.) Bv virtue, 4*^. I made my mandate to Ae bailiff 

Hie Uke, iip«ii of jB. F. esquire, of his liberty of , who hath tto^ 

jkmoMdtbdbaU execution and return of all writs and process within 

?*■ the said liberty, and without whom no execution of 

this writ could be made by me within the. samo; 

which said bailiff hath returned to me, that by virtue 

of my said mandate to him thereupon directed, b^ 

hhih caused to be made of the gooas and chattels of 

the within>-named C Z). the damages (or debt and 

damages) within-mentioned; and that be hath that 

money ready before the lord the king^ at the day 

and plaee vmhia contained^ as by my, said mandate 

he was C9ii[ii&anded. . 

The answer, ii*c. 

(♦39.) 'By virtiuB, ^c. I hav^ caused to be made of the 

P&ri/ifd for ^roods and chattels ot the within-named C -D* tibe 

was to the *^°^ ^^ f. which money I l»ve ready before 

residues 
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the lord the king, at the day and place within con«* 
tained, to render to the said A* B. in part of his 
damatfes (or deht and damages) within-mentioned : 
And 1 ftirther certify to oar said lord the king, that 
the said C 2>. has not any other or more goods or 
chattels in my bailiwick, whereof I can cause to be 
made the residue of the damages (or debt and da- 
mages) albresaid, according to the exigency of this 
writ. 

The answer, SfC. 

By virtue of this writ to me directed, I have ($40) 
caused to be made of the goods and chattels of the The like, and 

within-named C. D. to the value of /. And I hM^^fd'Salrr 

further certify, that I have paid to— the land- of the sum le- 
lord of the premises on whicn the said goods and vied to the 

chattels were taken, the sum of /. for -rent ^an^iordfw 

due to him for the said premises at ■■ last ; and 

that I have retained in my hands the sum of /. 

for poundage upon the said sum of /. making 

together with the said sum of -^ /. the sura of 

/. and the remaining sum of /. I have 

ready, as within I am commanded ": And the said 
C. l). hath not any other or more goods or chattels 
in my bailiwick, whereof I can cause to be made 
the residue of the damages (or debt and damages) 
within-mentioned, or any part thereof. 

The answer, S^c, 

Bysfvirtue, Src. I have sent my mandate to the (^ ^^*^ 

bailiff of the liberty of ^ in my county, who hath J^^i^'/JJJJ!" 

the execution and return of all writs and process ^^^ ^n^g^ 
within the same liberty, atid without whom no ex- special cir- 
ecfttion of this writ by me could be made within cumstanoe* 
the same liberty ; which said bailiff hath answered 
me, that by virtue of the said mandate tb him 
directed, he took in execution divers koods and ' 
chattels of the within-named C. D. which he kept 

possession offer the space of days, and at the 

expiration of that time sold by pubKc auction, by the 
direction of £: F. the attorney of and for the within- 
named j4' B. and that the said E. F, as such attor- 
ney of and'fpr the said A. B: was the' highest hidder .. 
for, and declai^ the buyer at such sale of divers of 

the said goods And clwttels, to the amount of /. 

Dd2 
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wbicb sum still remains unpfaid; and that the wd. 
bailiff caused to be made of the said soods and chat- 
tels so taken in execution^ over and besides the said 
sum of /. the sum of—/, out of which last- 
mentioned sum of money he paid to G. H. the land- 
lord of the premises whereon the said goods and 

chattels were taken, the sum of /. for rent due 

to him at last ; and that he also paid the sum of 

/. for king's taxes, due for and in respect of the 

said premises, at the time of taking the said goods 
and chattels ; ^nd that he hath retained the sum of 
■ ' ■ L wilii the consent of the said jF. JP. for the . 
necessary ^barges and expences of, and.attending th^ 
keeping possession of ana selling the said good^ aiid 
chattels by auction as aforesaid, and also the sum of 
^-^— /. for poundage ; and the remainder, of tb^ ^id 

sum of -^ /. the said bailiff hs^tb paid tQ me^ and. I 

baye the same ready to render to the stiid ^ £* as 
within I am commanded : And the said b^il^ hath 
further answered me, that the said C jO* Mtb uo( 
any other or more goods or chattels in his liberty, 
whereof he can cause to be o^ade the residue, of the 
damages (or 4ebt and damages) Tyithin^mentioned, 
or any part thereof: And I farther certify aod retlirn, 
that the 9^ C D. hath not any other or.mprf gpods 
or chattels in my bailiwick,, whereof X can caiise to 
be made the residue, pf the damiiges (or debt ajid 
damages) aforesaid^ or any part thereof. 

The answer, 4c. 

($ 4f0 , By virfiue, .^'^^ , X hare taken goods .and cbatjjejs 
riffh«J!*taken pfttie >viti¥n-aguMd (7, D. tp the value of tb^ da. 
goods, which Xfm^^ i(or d^^V^d dama^QS) \f jithinrinentioqed^whiich 
remain in his g^dftand^cbf^ttels jeemain jp my. hands uiisd^ £;Mr 
orbuyeiT*"* ly^nt of Iwiyerft^ therefore! i cannot bavetbat nv>n^y 
befiwre <|)», Iwrd^tbe kiog^'at the day awl ptoce witto 
^i|taiA^9.'asr X aiur within comi^iinded' ^ - . 

t-.'Ms \ . nr..:-.. -t.; . >...■ \ • \ .^ The ajB^Wjejfi.^C' 

« 43.) . Jiy.!rfrtvejvtS*c*'. I hflkvo^takw.goqd* tf^D^i^Ufft^^if^ 

Th<Wke,^here th«.^ttJ|iF^\n?^wq4/'- D-iAo, lOiewl^HlfW ft^ rrmmA/IW 

gSTds haVe b^y^fcxpq^d, <*ew tq s^le frpm,d^y \%k9^9^W\ 

leen sold, and ther^^tf^W ikO flie <VRlue ofr-Trrn/.hWWjfchPVOJi^J I 

therest remain haye r<9^« before the Iprd tlvB jking,.At(ibe d«l3^HM»4 
to^his hands, pj^^ i^itbin ,cq«t»M^d, tQ riw^r ,j|o ijtl^^i withiu- 
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named A. B. as within I am commanded ; and the 
residue of the goods and chattels aforesaid still re^ 
main in my hands unsold, for want of buyers. 

• • • The answer, Srt. 



George the Third, S^. To the sheriff of « 44.) 

greeting : We command you, as before (or as often- AUa$ or piuri€$ 
times before) we have commanded you, that of the >^«/«««- 
goods and chattels, S^. (as in tiie former writs, alter- 
ing the return.) 

Beotge the Third, SfC. ^o the sheriff of (j 45.) 

gre^UiiK- We comAiand you, that you do not omit N<momiH<u 
by rd^n of any liberty in your county, but that fl^Mvu- 
yoct enter the same, and of the goods and chattels, 
^•c- (As before.) 

C^jorg-c the Third, S^c. To the sheriff of— ($46.) 
greeting : Whereas we lately commanded our sheriff Testation fien 

of that of the goods and ' chattels of C D. in Mi^,}n a#. 

his bttifiwick, he should cause to be made L tumpnt. 

which A. B. hitely in our court before us at Wesi' 
jninster, recovered against him, for his damages, 
which he had sustained, as well on occasion of the 
not performing certain promises and undertaktn 
then lately made by the said C. D. to the said A. 
as for his costs and charges by him about his suit in 
that behalf expended ; whereof the srid €. D. was 
conTicted, as appeared to us of record ; and that 
tie said sheriff of — ^ should have tiiat inoney beM 
fore us at Westmimter^ on — ^— next after — »-a- to 
render to 1^ said A. J3. for Iris damages* aforesaid'^ 
A-nd our said sheriff of ^^^^^ at that day retattied to 
us, tiiiat the stfid C D. had not any goods or chat- 
tels in his bailiwick, whereof he could cause to be 
made the damfages aforetoid, or any part Itrerebf : 
Wh^reupottonthe1>ehdf of thesafd A. BAi is-suf* 
flciehtly testified in o^r said* t*ourt before tis ^t Wtsi^ 
m^»^r aforessdd, that the said C.'D. h^th ^niiSeieal 
goods arid bfailtteU in your' bailiwick, whereof yM 
may csLuse to be ibadethe dttmagea' aforesaid,- and 



CIO EXECUTIOir 

every fHirt thereof: Therefore we command youy 
thttt otti^ goods and chattels of the said C D. m 
your bailhriek, you cause to be otade the said •-——/. 
for the damages aforesaid ; and that yon have that 

money before us at Westminster, on next after 

, to render to the said A. B. for his damages 

aforesaid ; and have there then this writ. Witness 

ft *''•) Afterward^ that is to say, on the — * — ' day of -*^- 

/^^ ^I/^ *" ^^^^ same terra, the said A. B. conies here into 
'^Tpnthe'rolh ^**^*j *>y ^'s attorney aforesaid, and prays the writ 

of the said lord the king of fieri jfadas^ to be directed 

to the sheriff of , commanding him ikai of the 

ffoods and chattels of the said C. JD. in his bailiwick, 
he cause to be made the damages (or debt and da- 
mages) aforesaid ; and it is granted to him, return- 
able before the said \ofd tbe king at fVesimimier, on 

next after ; the same day is given to the 

said A. B. at the same place : At which day, before 
the said lord the king at Westminster, comes the said 
A, B. by his attorney aforesaid ; and the sberifl^ to 

wit, ^ sheriffof the comity aforesaid, ^thereapon 

returns to the said lord the king at Wesimins^rj 
aforesaid, that the said C. D. hath not any goods or 
chattels in his baiUwiek, whereof he can cause to be 
made the damages (or debt and damages) aforesaid, 
or any part thereof: Whereupon on tte behalf oif 
the said A^ Bl it is sufficiently testified in the said 
coart of .the said lord the king before the king hita** 
self, Ihait the said C D. bath sufficient goods and 

chslteU in the county of ^* ^, whereof ibe shmff of 

that county may cause to be made the damages (or 
debt anddaMiges) aforesaid, and every part there- 
of t Aiid thereupon the said A. B* prays the writ of 
the eaid lord the king of testatum jkri facias^ to be 
directed iio tte shet iff of the said county of < — ^) 
cemmanding him that ^ the ^oods and chatlieis of 
the said €!. D. in his bailiwick, he cause io be made 
the damages (or debt and damages) aforesaid ; and 
it is granted to»hfan, returnaUe before tiie R&id lord 
thb Hng/at Wes^mimter, on » -«^m. ; next after * " ■ ; 
the SBflfte day is given to die eaid A. JB. at the same 
pkc^ t At ^hM^ d^y, befone the said iord the king 
at Wesknimier^ oomea the miAA* B- ^ htsattorney 
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afiiraaftid ; and the said sheriff of **-«^ UMfauipo^ 
returns to the said lord the king at Westminsiefmmref 
said) that he hath caused to li^ made aS the goods 
and chafttek of the said C. D. in his bailiwick, the 
sum of / . which money he has paid to the said 
A. jB, in part satisfaction of the damages (or debt 
and daBnages) aforesaid ; and that the said C D« 
hath not any other or more goods or chattels in his 
hailiwicfc, whereof he can cause to be made the re* 
sidue of the damages (or debt and damagee) afore* 
said^ or any part thereof. 

Oeorge the Third, Spc. To our chancellor of our (§ 48.) 
county-pdbtine o( JLancastar^ or to his deputy tbere^ Testatum fieri 
greeting : Whereas we lately commanded our she* •^"*^'*"» ^^^^^ • 

riff of that of the goods and chattels of C. D. ^^^^'P^' 

in his bailiwick, he should cause to be made, ^' 
(reciting the former writ to the end :) And our said 
8heriffef*-^*^^at that day returned to us at fVesi* 
mimter afrresaid, that the said C. 1>. had not any 
goods or chattels in his bailiwick, whereof he could 
cause t«» be made the damages (or debt and damages) 
aforesaid^ or any part thereof: Whereupon on behalf 
of the said A. A it is sufficiently testified m oar 
said court before us at WestminHer afbrlBsaid, tb«k 
the said C jD. hath sufficient go(»d8 and chattels is 
our said county-palatine, whereof the damages (or 
debt and damages) aforesaid may be made i There- 
fore we command you, that \xf our writ under th^ 
seal of our said county-palatine to be didy made, and 
chrected to the sheriff of the same county, you com* 
mand the said sheriff, that of the goods and chattels 
of the said C. D, in his bailiwick, he cause to be 
made the damages (or debt and damages) aforesaidy 
sotlttt you may have that money belare ns BiWest* 
mingier^ on " ' next after ■ , to ■ selidef .'to the 
■aid A. B. for Us damages (or debt* mid daftnges) ^ 
aforesaid ; and have there then this writ* Witness^ 

GieoTgt the Third, Sfc. To the sheriff of ($49.) 

greeting : Whereas we lately comnumded our cfaan« The like, from 
ceilor of our couniy*palatine of LaneaHer^ that by Jijjonnty-P«l*- 
eur writ under the seal of ear said ommty^palaiine 
to be duly made, and dimcted to the tbtanSjui our ^ 
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said county-palatine, he should conmand the said 
sheriff, thdt of the goods and chattels of C. D. in his 
bailiwidk, he should cause to be made, 8^c. (reciting 
the former writ t) And our said chancellor of our 
said county'^palatitie at tbbt day returned \e us, that 
by virtue of the said writ to him directed, he had by 
another writ nnd^r the seal of our said county-pala- 
tine duly made, and directed to the sheriff of the 
same county, commatided the said sheriff, as by the 
said first-mentioned writ he was commanded ; which 
said sheriff, in answer to the said writ to him di- 
rected, bad returned to our said chancellor, that the 
said C: D. had no goods or chattels in his bailiwick, 
whereof he could cause to be made the damages (or 
debt and damages) aforesaid, or any part thereof: 
Whereupon on behalf of the said A. B. it is suffi- 
ciently testified in our said court before us at West' 
minster aforesaid, that the said C D. hath sufficient 
goods and chattels in your bailiwick, whereof you 
itiay cause to be made the damages (or debt and da- 
mages) aforesaid, and every part thereof: There- 
fore we command you, that of the eoods and chattels 
of the said C £>. in your bailiwick, you cause to be 
made the damages (or debt and damages) aforesaid ; 
and have that money, Src. and have there then this 
writ. Witness, S^c. 

{S 50.) George the Third, S^c. To the reverend ikther 

The like, from if| QqJ : |,y divitie permission, lord bishop of 

pafatinMo' Dtirhomj or to his chancellor there, greeting: 
another. Whereas we lately commanded onr chancellor of 

our c6unfy palatine of Lancaster^ that by our writ 
finder the seal of our said dounty-palatine to be duly 
made, and directed to the sheriff of our said county- 
palirtitife of Lancaster^ he should command the same 
sheriff, *that he should cause to be made, Sec, <recit- 
itlgth€^ former writ!) And bur said chane^lor of 
tf ur said county-palatine of Lanemter "Bi ibat day re* 
ttimed to us, that by virtue of our said writ to him 
directed, he had by another writ, Sfr. (as rn thre last;) 
which said sheriff, i in answer to the said writ to him 
dii^cted^ had returned to our said chaneellor, tiiat 
thir said C D. had no goods or chattds in his baili- 
wick, whereof he could cause to be 'made the da- 
mages (or debt and damages) aforesaid, or any part 
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tb^epf: WJbereupotionJbehairof ihe-said^'B. it 
i» ^uffioiently teslified in our said court before us at 
Westminster aforesaid, that the said C D. hath fiuf* 
ficient goods and chattels in your bishoprick^ where- 
of you may cause to be made the damages (or debt 
and damages) . aforesaid, aad every, part thereof: 
Therefore we cominand you, that by our writ under 
the seal of your said bishoprick to be duly made, and 
directed to the sheriff of toe cxiiuiity oi Durham^ you 
comniaiiid the said sheriff, that of the goods aad 
chattejbs of the said C. D. in his bailiwick, he cause 
to be made the damages (or debt and damages) 
afocesaid ; and have that money, SfC. and have there 
^hen this writ. Witness, Sfc. 



George the Third, SfC. To the rev^end father ($ 51.) 
ia. God , by divine permission, lord bishop of Fieri f ados de 

■ greeting ; We command you that of the eccle^ hmisecd^ti' 
siastical goods of C Z). clerk, in your diocese, you *^ > "* * ' 

cause to be made a certain debt of L which A* B* 

lately in our court before us at Wesimimier^ recQ« 
vered against him, and also — --/. which ia'Our said 
court before us at Westminster aforesaid, were ad- 
judged to the said A. B. &ir his damages which he 
bad sustained, as well on occasion pf the detf^ttio^ 
of the said debt, as for his costs and charges by hio9 
about his suit in that behalf expended ; jKvhftrj^f the 
said C D* is convicted, as appears to us of record : 
^nd have^ that o^oney beforej us ^t. JVestmir^sfer^ on 

next after ■ " , to render to the said^ A^, B, for 

his debt and damaig98 aforesaid : And whc^f^ui^on 

Qur sheriff of returned to^ ua at If^fi^tmimt^^ 

aforc^id, on next after r in th^,J^l|lQJ;erol• 

(or in -r-r- t^rm la^t past,) that t}>p m^^C.,JQin Bad 
not any gpods or chattels, or any la>.:^e., in bis baUi* 
wick, whereof he could cause to bf^.niad? the debjt 
andda«>«ges aforesaid, . or any pa|rit.g(})erj?of;. and 
that tbasaid C. i>. was a.heipy^ficed cl^^k,.jtq ,:^it, 
rector of the rectory .(pr^yikar ofotJlM^ v^carag)^^ apf} 
parish church of — ^ ia the said ahfofit'/l' ^oiin(]^ 
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and within yonr diocese ; and faai^e tiiere then tint 
writ. Witness, Sfc* 

{S 53.) The sheriff was conmaaded, that of the goods and 

Pntry thereof, chattels of C. D. in his bailiwick, be should canseto 

be made a certain debt of ■< ' i* which A. S. ktdy 
in the coart of (be lord the king befoi>e the idnff 
himself here, recovered against him, and also — -4. 
which in the same court nere were adjudged <o the 
said A. B. for his damages which he had sustaindl) 
as well on occasion of the detention of the said debt, 
as for his costs and cbai^ges by bim about his sail in 
tiiat behalf expended, whereof the said C D. was 
convicted ; and that tho said sheriff shoukl have that 
money before the said lord the. king here, on Urn 
day, that is to say, on next after to ren- 
der to the said A. B. fer his debt and damages afore- 
said : And now here at this day, comes the said 
A> B. by — -^ his attorney ; and the sheriff now here 
returns, that the said C jD. hatih-no good» or ciiat- 
tels, nor any lay fee, in his bailiwick^ whereof he 
can cause to be made the debt and dajnages afore- 
said, or any part thereof; and that the said C. D.is 
a beneficed clerk, to wit, rectorof the reetory, (or 

vicar of the vicarage) and parish churdi of in 

die said sheriff's county, and within tho diocese of 

: Therefore it is commanded to the reverend 

ibdier in God by divine permission lord bishop 

of that of the ecclesiastical goods of the said 

C Z). in his diocese, he cause to be made the debt 
and damages aforesaid ; and that he b«ve that money 
here ofa — next after -^-^ to render to the said 
A. B. lor his debt and damages aforesaid, 8ft* 

($ 55.) George the Third, S^. To die right reverend 
B^ueitnmfa. fttiier in God by divine permission, lord bi- 
shop of —greeting: Whereas we iaitely^^coB^ 
maoded our sheriff of -—<^, that he shotiki cause to 
be made, S^. (reciting the former writ^:) And trfaere* 
upon our said sheriff of -*-^— on that day returned 
to us at WesimtmUTj that the said C D. wtta a be* 
neficed clerk, to wit, rector of the rectory* and pa- 
rish church of -*— in the eouttty of and in 

your diocese^ and had not any goods or tdiattels in 
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liis bailiwick, whereof he could cause to be made 
the said debt and' damages, or any part thereof: 
Therefore we command you, that you enter into 
the said rectory and parish church of — —- and take 
and sequester the same into your possession, and 
that you hold the same ia your possession, until you 
shall hare levied the said debt and damans, of the 
rents, tithes, oUations, obventions, fruits, issues, 
and profits thereof, and other ecclesiastical goods of 
the said C D. i^ your diocese, to render to the 
said^. J3. for hisdebt and damages albresaid ; where- 
of the said C. D. is convicted^: And what you shaU 
do therein, make appear to us at Westminster^ on 
-*-*— next after ■> ■ ; and have there then this writ* 
Witness, S^c* 

George the Third, Sre. To the reverend lather (^ 54.) 

in God by divine permission, lord bishop of J^^'^J^ 

y greeting : Whereas by our writ we lately vU^SlJ^<fe ^ 

sommanded you, that of the ecclesiastical goods of 
C D. clerk, in your diocese, you should cause to be 
made a certain debt of—/, which A. B. lately in 
our court before us at Westminster, recovered 
against him, and also 7 . which in our said court 
before us at Westminster aforesaid, were adjudged 
to the said A. B. for his damages which he had sus* 
tained, as well on occasion of the detention of the 
said debt, as for his costs and charges by him about 
his suit in that behalf expended ; whereof the said 
C, Z). was convicted, as appeared to as of record ; 
and that you shouki have that money before us at 
Westminster, on -*— next after ■ >■ to render to 
the said A. B. for his debt and damage aforesaid : 

And whereupon our sheriff of md then lately 

returned to us at Westminster aforesaid, that the 
^id C D. had no goods or chattels, nor any lay 6e, 
in his bailiwick, whereof he conid cause to be made 
the debt and damages aforesaid, or amy part thereof; 
and that the said C D* was a beneficed eieA, to 
wit, rector of the rectory (or vicar of the vicarage) 
^ihI parish church of ■ ■■ in the said sheriff's coun- 
ty, and within your diocese : And you at that day 
returned to us, that by virtue of the said writ to 
yon directed, you had caused to be made of the eo- 
' goods of the said C D* in your diocese. 
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L parcel of tbe debt and damages aforesaid ; 

and that the said C D. had no ecclesiastical goods 
in your said diocese, whereof the residue of the 
debt and damages aforesaid, or any part thereof, 
could be made : Therefore we command you, that 
' of the ecclesiastical goods of the said C D. in your 

diocese, you cause to be made /. residue of the 

debt and damages aforesaid ; and that you have that 

money before us at Westminster^ on next after 

to render to the said A, JB. for the re^due of 

his debt and damages aforesaid ; and have there then 
this writ. Witness, Sfc. 

($55.) George the third, S^c. To the right reverend 

S^ '^'hbi-*^ father in Grod by divine providence, archbishop 

shop^de Lms ^^ Canterbury^ primate of all England^ and metro- 
eccimasticU, politan, greeting: We command you, that of the 
daring the va- ecclesiastical goods of C D. clerk, in the diocese of 
shop's see! *" which is within the province of Canterbury^ as 

ordinary of that church, the episcopal see of ? 

now being vacant, you cause to be made, S^c., (as in 

the last.) 

m 

^ our well-beloved m Christ E. F. of , greeting: 

Whereas we have, with all due reverence, lately re- 
ceived his majesty's writ hereafter set forth, issuing 
out of his said majesty's court of King's B^nch, in 
the words following, to wit : George the I'hirdj^c. 
(here copy the Jieri facias de bonis ecclesiastitis ixi 
the end, and then proceed as follows :) On which 
said writ, there was and is a certain indoi^emebt in 
writing, directing us to levy — ^— /. and the ^yearly 

payment of L besides all expences of seqiiestra- 

tion and levy : We therefore, proceeding by virtue 
of and in obedience to the said writ, and fhasmuch 
as in us lies duly executing the same, have seques- 
trated all and singular' the tithes, fruits,. profits, oh- 
lationsj obventions, and all other ecclesiastical rights 
and emoluments of and belonging to the reibtory (or 
vicar^e) and parish church of ^ — iti.'thi^ coiitity 

of- and diocese of -, of whicji the said !C D* 

rtientipned in the said writ, is the present rebtor (or 
vicar) j knd by these presents do se^iiestei^ the feme, 
and give and grafit utito you (he Isaid !S. K M 
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power add authority to se<]uestrate, collect, levy^ 
gather and receive all and singular the tithes, fruits^ 
profits, oblations, obventions, and all other eccle- 
siastical rights and emoluments of and belonging to 

the rectory (or Vicarage) and pariah church of 

aforesaid, and the same to sell and dispose of, and 
the inoney arising therefrom to apply to and for the 
due payment of the debt andcosts in the said writ 
mentioned, subject to the said indorsement on tho> 
said writ, and also subject to a decree made and in- 
terposed by us, on the day of in the year 

of our liord 18 — , in a certain cause or Jjusiness de- 
pending before us in judgment against the said C. Z). 
that the said fruits, profits, and emoluments what- 
soever of the said rectory (or vicarage) and parish 

church of should be sequestrated for and during 

the space of three years, to the end that the saia 
parish church and cure of souls within the same 
might be duly supplied with the performance of di- 
vine service, and that the parsonage-house, together 
with the other buildings and fences on the premises, 
might be put and kept in substantial repair, and that 
all duties and impositions incumbent on the said 
ref^ory (or vicarage), might be discharged, and sub- 
ject ^Iso to the execution of the same decree ; and 
also to publish or cause to be published this our 

present sequestration, in the parish church of 

aforef^aid, during the celebration of divine service 
thor^in, and iu such fit terms, and in such fit places, 
a^ to you shall seem most proper and expedient : 
hereby r^equiring you to take care and provide, that 
during this our present sequestration, th^ ciire of 

SQU.I9 within the said parish of :, be well duly 

and canonically supplied with the performance of 
divine service, by some fit and ab)^ minister, . to b^ 
approved Qf or nomiiiated by us or our successors, 
if occiision.^aU. require, and that t^e said parson- 
age-bouse^ together with jthe other buildings and 
fences on the premises, may be repaired and kept 
and continued. in substantial repair,. and all tenths^ 
subsidies^ procurations^, synodals,, am), all other im- 
positipns, both ordipa^ry and extraordinary whatso- 
ever, Incuqdbent on .and. payable out of t^e,$aid 
rectory (or vicarage) be well aj^d duly satisfied, an- 
9iVl$red and paid^ during th^ ^ontiuiiance of ^his 
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oar presMt fiequestratioa ; and laitly, <h«t yotf 
make and render before us, or our vicar-general and 
oflicial principal, or other competent judge in this 
behid^ a true, just and fiiithful account of and upon 
your receipts and disbursements in your office of 
sequestrator, wben and at such time or times as yon 
shall be thereunto lawfully required : In witness 
whereof, we have caused the seal' of office of the 
worshipful ■ doctor of laws, our Ticar-general 
and official principal, which we use in this behalf^ 

to be affixed to these presents. Dated at , the 

— — day of , in the year of our Lord 18—, and 

in the*— ^ year of oiur translation* 



(J 67.) 

•gainst an ex* 
,ecator or ad- 
niiiif trator djt 



propmUy 
after a retam 



« 58.) 

The like, after 
a dewustamit re- 
turned ob a ^es- 
tatum fieri Ja- 



CVM. 



George the Third, 8fc. To the sheriff of — , 
greeting : Whereas we lately commanded yon, that 
of the goods and chattels which were of E. F, de^ 
ceased at the time of his death, in the hands of C D. 
executor of the last wiU and testament of the ssdd 
E. F. (or administrator of all and singular the goods 
chattels and credits which were of the said E. F. at 
the time of his death, who died intestate) to be ad-' 
ministered in your bailiwick, you should cause to 
be made, Sre. (reciting the ^fieri facias de bonis kS' 
tatorisy &c.) And you at that day returned to nSf 
fliat the said C D. bad no goods or chattels, which 
Were of the said E. F. &c. (reciting the tariff's re* 
turn) : Tlierefore we command you, that of the 
proper mods and chattels of the said C. D. in yoar 

Bailiwick, you cause to be made the said 1, and 

have that money before us at Westminster^ on — -^ 
next after ■' » '■■ ■ to render to the said A. B* iox his 
damages (or debt and damages) aforesaid ; and hare 
tfiere then this writ. Witness, ifc. 

George the Third, S^c. To the sheriff ot — ^) 
greeting : Whereas we lately ootomandc^d our dhe^ 

riff of that of the goods and obatteis, Sfc. (re* 

citing the first writ of fieri facias «fe honh ttdatcris, 
&c.) And our said dkeriff of at tKtft day re- 
turned to us at Westjnimter afopesaid^ thut the said 
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C* D. had no goods or chattela, Sfc. (reciting the 
sheriff's return of imlla bonoj for which vide anU^ 
p. 405.) Whereupon on behalf of the said A. B. it 
was suiEkiendy testified in our said court before us, 
that the said C. D. had sufficient goods and chattels, 
whkh were of the said E. F, at the time of his deatii, 
in the hands of him the said C D. to be adminis- 
tered, in your bailiwick, whereof vou might cause 
to be made the damages (or debt and damages) afore- 
said; and we therefore commanded you, that of the 
goods and chattels, 8^. (reciting the testatum Jieri 
facias de boms iestataris^ &c.) And you at that day 
returned to us, Sec. (reciting the return of devasta^ 
oil, fer which vide ante, p. 405.) Therefore we 
command you, that of the proper goods and chattels 
of the said C. D. in your bailiwick, you cause to be 
made the damages (or debt and damages) aforesaid ; 
and have that money, Sfc. (as in the last.) 
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George ike Third, ire. To the sheriff of , (**^;) 

greeting: Whereas by our writ we lately com- thfrMWlue Si 
manded you, that of the goods and chattels of C 2). MutnptU, ' 
in your bailiwick, you should cause to be made 

« L which A. B. then lately in our court before 

us at Westminsttr^ had recovered against C JD. for 
his damages which he had sustained, as wril on oc* 
casion of the not performing certain promises and 
undertakings, then lately made by die said C X>. to 
the said A,B. as for his costs and charges by hin 
about his suit in that behalf expended ; whereof the 
said Cp D. was convicted, as appeared to us of re* 
cord ; and that you should have that money before 

us at Wesiminsierj on " next after y to r^ideiK 

to the said A. B. for his damages aforesaid; And 
you at that day returned to us, that by virtue of the 
said writ to you directed, you had caused to be made 
of the goods and chattels of tbe said C D. ■ ■ / . 

Earcel of the damages aforesaid, which money you 
ad ready at the day and place in the said writ con- 
tained, as fay the «id writ you were comraaoided^ 
and that thp said €• D* had not ony other or .more 

2 
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^oods or chattels in your bailiwick, whereof yon 
could cause to be made the residue of the damages 
aforesaid, or any part thereof: Therefore we com- 
mand you, that of the goods and chattels of the 
said C. D. in your bailiwick, you cause to be made 

, L residue of the damages aforesaid ; and ha^e 

that money before us at ff^iminsier^ on next, 

after ^ to render to the said A. B. for the resi- 

due of his damages aforesaid ; and have there then 
this writ. Witness, Sfc. 

ft 60.) George the Third, ^c. To the sheriff of ^ 

The like, in greeting ; Whereas we lately commanded you, that 
debt. ^f ^1^ goods and chattels of C. D. in your bailiwick, 

you should cause to be made, 4rc. (to the end of the 
J^ri facias) : And you at that day returned to us at 
Westminster^ that by virtue of the said writ to you 
directed, you had caused to be made of the ffoods 
and chattels of the said C. D. in your bailiwick, the 
sum of /. parcel of the debt and damages afore- 
said, which money you had ready before us, at the 
day and place in the said writ contained, as by the 
said writ you were commanded ; and that the said 
C JD. bad not any other or more goods and chattels 
iji your bailiwick, whereof you could cause to be 
made the residue of the debt and damages aforesaid, 
or any part thereof : Therefore we command you, 
that of the goods and chattels of the said C. D« ip 

your bailiwick you cause to be made /. resi- 

due of the debt and damages aforesaid ; and have 

that money before us at Westminster^ on next 

after — — y to render to the said A. B. for the residue 
of his debt and damages aforesaid ; and have thete 
then this wjcit. Witness, Sfc. 

(Mt ) George the Third, &c. To the sheriff of > 

TeratitmjUH grej^Unff,: Whereas by our w^-it we lately com- 
/meitu f«r the mai|ded our sheriff of *- — , that of the goods and 
"•i^"*- chattels, ^c. (to the ^ik6,Mik^ fieri facias^ and tbea 

as follows :). And our said ^sheriff, of at thai 

day returned tp us, that by virtue of tjbe ^aid writ to 
him dijc^t^d, he had caused to be made of the goods 

aiMJi chattels of the ^aid C. 1). L parcel of the 

damngeifs (or debt and damages) aforesaid, which 
mqii^y ha h^fl i:eady, before ps, ^t t^^aday ^ad place 
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In tlie 6a{d writ contained, a^ by the said writ he wad 
eoniTnanded ; and that the said C D. had not any 
other or more ffo6d8 or chattels Jn his bailiwick, 
whereof he ttmA cause to be made the residue of 
the damages (or debt and damages) aforesaid, or any 
part thereof: And because it is sufficiently testified 
m our said court before us, that the said & D, hath 
sufficient goods and chattels in your bailiwick, 
whereof you may cause to be made the residue of 
the damages (or debt and damages) aforesaid ; there- 
fore we command ydu, that of Uie ^odsand chattels 
of the said C D. fn your bailiwick, yoti cause to 

be made /. residue of the damages (or debt and 

damages) aforesaid ; and have that money before ua 

at Wesiminsitr^ on next after -^ to render 

to the said A. B. for the residue of his damages (or 
debt and damages) aforesaid ; and have there then 
this writ, * Witness, Sfc. * 

George the Third, St^c. To the sheriff of ^ {i 6«.) 

greeting: MHiereas by our writ i^i* lately com- Thelike,where 

mandedoursheriiFof , that of the goods and fev^ed^for" 

chattels, Src. (here recite the first ^ri^fw^): And teatattm^^l. 

our said sheriff of — — at that day returned to us, former »heriff. 

that th^ said C. D. had not any goods Or chattels in 

bis bailiwick, Whereof he could cause to be made the 

damages (or debt and damages) aforesaid, or any 

part thereof: And thereupon, on behalf of the said 

A. B. it was sufflcientiv testified in our said court 

befbi^ us, that the toid C. D. hadsnfficieilt goods 

and chattels in your county, whereof the damages 

(or 'debt and damages) aforesaid might be fully made \ 

whereupon, by our certain other writ, we comidand- • 

ed the then sheriff of yotir said county, tKat of the 

goods and 9hattelsof the said C. D. in bis bailiwick, 

he should catise to be made the damage]^ (Hr debt 

and' damages) aforesaid; and' that he^ should htire ' 

that'nioney before us at Westminster^ on — ^— next 

after ^ last nhj^t, to render to the s^id ji. B. for ' * 

his damages (or 'debt and damages) aforesaid: And 
the said then sWriff of yout* sardcoufity &[i that day ' 
returned to nfe, that by vlrttffe bfthe safd writ to him 
direcfed, he had caused to be tnade, 8^: fas -In thfr 
last :) And how on beKaJf' of the said 'A; B. ^t ts^ 
further sdRerently testified in out said cwirtbdfiirt 

Ee 
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U9^ that the said C. D. hath sufficient goods anj 
chattels in jour bailiwick, whereof the residue of 
the damages (or debt and damages) aforesaid may 
be fully made ; Therefore we command you, that 
of the goods and chattels of the said C D. in 
your bailiwick, you cause to be made L re- 
sidue of the damages (or debt and damages) afore- 
said ; and have that money, Sfc. (as before, p. 
S03.) 

iS ^0 George the Third, ^- To our chancellor of 

Tli«iike,wb«'e our county-palatine of Lancaster^ or to his deputy 
I.s«^l^« ^^^^^^ greeting : Whereas by our writ we lately 
eoonty-palii- commanded our sheriff of . , that of the goods 
^M»«. and chattels, 8^. (reciting the first Jieri fadoi :) 

And our said sheriff of at that day returned to 

Us, that the said C D. had no fi;oods or chattels ia 
his bailiwick, whereof he could cause to be made 
the damages (or debt and damages) aforesaid^ or 
any part thereof: And it was thereupon sufficiently 
testified in our said court before us, that the said 
C. D, had sufficient goods and chattels in our said 
eounty-palatine, whereof the damages (or debt and 
damages) aforesaid might be fully made ; Where- 
upon by our writ of testatum fieri fadtis^ we lately 
commanded our chancellor or our said county-pala- 
tine, that by our writ under the seal of our said 
county-palatine to be duly made, and directed to the 
sheriff of the said county, he should command the 
said sherifl^^ that of the c^ds and chattels of tbe 
said C. D. in his bailiwicK, be should cause to be 
made the damao;es (or debt and damages) aforesaid; 
and that.the said sheriff should have that mon^y be- 
fore us^at Westminstery on next after -, *o 

render to the sajd A* B* for his damages (or debt 
and damages) aforesaid : And our said chancellor of 
our said county-palatine at that day returned to us 
that by virtue of the said writ to him directed, be 
bad by another writ under the se^d of our said coun- 
ty-palatine duly made, and directed to tbe sheriff of 
the same county, commanded the said sheriff, as by 
the said writ o{ testatum Jieri facias he was com- 
inanded ; which said sheriff, in answer to tbe said 
last-mentioned writ, had returned to our said chan- 
cellory that by virtuoof the said writ to him di* 
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Hected, he had caused to be made, ^c. (as in the two 
former writs :) And now on behalf of the said 
A. B. it is further suiBciently testified in our said 
court before us, that the said C. D. hath sufficient 
goods and chattels in our said countj-palatine, 
whereof the residue of the damages (or debt and da-* 
mages) aforesaid may be flilly made s Therefore we 
command jou, that by our writ, under the seal of 
our said county-palatine to be duly made^ and di« 
rected to the sheriff of the same county, you com* 
inand the said sheriff, that of the goods and chattels 
of the said C X>. in his bailiwick, he cause to be 

made /. residue of the damages (or debt and 

damages) aforesaid ; and that he have that money) 
^. (as before^ p. 395.) 



George the Third, S^e. To the sheriff of ^ ^ (S ^') 

greeting : Whereas by our writ we lately com* VendUivni e». 
inanded you, that of the goods and chattels, S^c. P^**^* 
(here recite the fieri facias to the end :) And you i(t 
that day returned to us at Westmimttr aforesaid^ 
that by virtue of the said writ to yon directed*, yoii 
had taken goods and chattels of the said C. D. to 
the value of the damages (or debt and dama^) 
aforesaid ; which said goods and chattels remamed 
in yotir hands unsold, for want of buyers : Therefore 
We being desirous that the said A. B. should be sa- 
tisfied his damages (or debt and damages)'aforesaid, 
conmiand you, that you sell oi" cause to be sold the 
goods and chattels of the said C 1). by you tn form 
aforesaid taken^ and every part thereof, for the best 
price that can be 2;ot for the same, and at least for 
the damages (or (febt and damages) aforesaid : And 
have the money arising from such sale, before us at 

Westminster^ on next after — to render to 

the said ^. £. for his damages (or debt and damages) 
aforesaid ; and have there then this writ Witness, ^ 

Ee f 
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(S 6$.) Ge&rge Ae JVbkA^ S^c. To tfae sberiff of 

Tbe like, for g^reeting : Whereas by our writ we lately con^ 
}^ ^t^ maoded yoo, that of the goods and ch^ittek, *c. (r#- 
residne, citiog the fieri Jhdas .*) ^d ^ou at thai day Feti«r»ed 

to ufr at Westminster aforesaid, that W virtue c^the 
said writ to you directed, you had twe» pnn^ B^d 
diattels of tbie said C 1>. to the value of -L par- 
cel of the damages (or debt aad damages) afbre^oM ; 
which said goods and chatlels remained in yoiur 
bands nnsoU, far wast of bnyers, lod tberefiire that 
you could not have that money before us at Westr 
mimter^ at the day i^Knresaid ; aaid that the said C JD^ 
had no other or more goods or chattels in your bailn 
\rick, whereof you could cause to be made the reatr 
due of the damages (or debt and damages) afores9iA> 
or any part thereof, as by the said writ you were 
commanded : Therefore we command you, that you 
expose to sale the goods and chattels of the 



, C. X). by YOU in form- aforesaid taken ; and have the 

said /. parcel, Sfc, before us at Westminster^ on 

— next after ^ to render to the said A. B, for 

so much of the damages (or debt and damages) afore- 
said : We also command you, flmt of the goods^ and 
chattels of the said C JD. in your bailiwick^ ycMl 

cause to be made L residue of the dainages (or 

debt and daiQages) aforesaid ; and have that money, 

together with the said L parcel, Sfc. before us^ 

at the day and. place aforesaio, to render to the said 
A. B, for his damages (or debt and damages) afore- 
said ; mid have there then this writ Witness^ Sfc, 

ih ^^') The sheriff was commanded, that of the goods and 

H^Pei^^ Chattels of C. D. in his bailiwick, he should cause te 
and retnrn, be made L and that he should have that nnoney 

and award of befom the lord the king at Westminster^ on 

^(^Zl''^ next nftor , to render to A. B. for his damages, 

(or debt and- damages,) S^c. (as in fieri facias .•) At 
which day, before the said lord the king at fVest- 
minsteTi comes the said A. B. in his proper person ; 
and Ibe sheriffnetumB, that by virtue of the writ off 
th^ said lord tbe-kins to him thorevpon directed^ he 
bafh<^laken goods, ted chattels of the ^d C. JD. to 
AeviilVe oI Si ^ rY . which remakivin.thf) handa oCtfae 
said sheriff unsold, for want of buyers ; wherefore be 
cannot have the said Inoney before the said lord the 
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hmg at Westminster^ on the day aforesaid ; and ftat 
the said C* D. hath no other goods or chattels in th# 
bailiwick of the said dieriff, whereof he can cause to 
be made any more of the money in the said writ 
contained : Therefore the sheriff is commanded, that 
He expose to sale the ffoods and chattels aforesaid, 
by him in form aforesaid taken ; and that he have 
the money arising from such sale, before the said 
lord the King at Westminster^ on *— — next after 
, to render to the said A* B. &c. The said she* 
riff is also commanded, that of the goods and chat* 
tels of the said C. D. in his bailiwick, he cause to be 

made L residue of the damages (or debt and da« 

mages) aforesaid ; and that he have that money be« 
fore the said lord the king at Westminster^ on the 
day aforesaid, to render to the said A. B, for his 
damages aforesaid ; the same day is given to the said 
A* B. there, Sfc. 

George the Third, Sfc. To the sheriff of ^ « e^) 

greeting : We command yoa, that you distrain E. F. '^'^^^^ 
kule sheriff of your county, by idl his lands and cbat«r tTe^ose'to^' 
tels in your bailiwick, so that neither he, nor any sale i^oods tak. 
one by him, do lay hands on the same, until you *? °." * A''i/«" 
have another command from us in that behalf, and ^ ^^ ^^^^P^ 
that you answer to us for the issues of the same ; so 
that he eiqpose to sale those goods and chattels which 
were of C. D. in your bauiwick, to the value of 
L which lately in our court before us were ad- 
judged to A, B. for hia damages which he had sus* 
tained, as well on occasion of the not performing cer« 
tain promises and undertakings then lately made by . ' . 
the said C. D^ to the said A, ^. as for his costs and 
eh{H^s by him about his suit in that bdialf eoqiend* 
«d, whereof t]i»8|Md C« />t is convicted, as aj^^acs 
to «e of record; add which goods and chattels h^ 
lately took by virtue of our writ, and which remain 
in his hands unsold for w^nt of buyers, as the said 
late fiherW returned to us at Westminsiery at th# 
retmm-day of Uie writ aforesaid $ and have that nno- 
nej before tts at Westminster^ on «*^^^ box t after 
■ ", to render to^the said 4^. B. for his diune^as 
aforcMid; and hav*t there then this writ. Wttneai, 
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(^ 68.) George the Third, *c. To the sheriff of — ^ 

'^V**^* ^a\ S^^^^^^S ' We comiDand you that you distrain JB. F, 
^dfiMfn^ &c. (as in last writ, to the words '* issues of t^ 
fortheresidne, same," and then as follows:) so that he expose to 

sale those goods and chattels which were of C D. 

in your bailiwick, to the value of 1, parcel of 

a certain debt of /. which A, B. lately in our 

court before us at Westminster^ recovered against 

him, and also -■ /. which in our said court were 

adjudged to the said A. B. for his damages ¥^hicb 
he had sustained, as Well on occasion of the deten- 
tion of the said debt, as for his costs and charges by 
biro about )iis suit in that behalf expended, whereof 
the said C. D. is convicted, as appears to us of re- 
cord ; and which goods and chattels he lately took 
by virtue of our writ, and which remain in his bands 
, unsold for want of buyers, as the said late sheriff 
returned to us at Westminster^ on -r^ — last past ; 
and have that money before us at Westminster^ on 

next after , to render to the said A> B. for 

so much of his debt and damages aforesaid : We also 
command you, that of the goods and chattels of the 
said C. D. in your bailiwick, you cause to be made 

L residue of the debt and damages aforesaid ; 

and have that money before us at Westminster, on 
the day last aforesaid, to render to the said A. B. for 
the residue of his debt and damages aforesaid ; and 
have there then this writ. Witness, Sre. 



(S 69.) George the Third, *c. To the sheriff of — 

Ei^eiif greeting : Whereas^. B. lately in our court before 

^ us at Westminster, by bill without our writ, (or bj 

'. origingl, by bur writ,) and by the judgment of the 

same court, recovered against C. 2>. L which in 

our said court before us were adjudged to the said 
'A. B. for his diamages which he had sustained, as 
well on occasion of the not performing^ certain pro? 
mise^ and undertakings then lately made by the ^"A 
'teibifotllieWf*^. S. (drif in dibt^ "recovered 
against the said C. D. a certain debt of ^ ■ 7 . and 
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also ■ which in our same court were adjudged 
to the daid A, B. for his damages which he had sus- 
tained, as well on occasion of the detention of the 
said debt,") as for his costs and charges by him 
about his suit in that behalf expended ; whereof the 
said C. £}. is convicted, as appears to us of record i 
And afterwards, the said A. jB. came into our court 
before us, and according to the form of the statute 
in such case made and provided, chose to be deli- 
vered to him all the goods and chattels of the said 
C. D. except the oxen and beasts of his plough, and 
also a moiety of all the lands and tenements of the 
said C JO. in your bailiwick ; to hold to him the said 
goods and chattels, as his proper goods and chattels, 
and to hold a moiety ot the lands and tenements 
aforesaid to him and his assigns, as his freehold, ac** 
cording to the form of the said statute, until the da« 
mages (or debt and damages) aforesaid should be 
thereof fully levied : Therefore we command you, 
that without delay you cause to be delivered to the 
said A. B. by a reasonable price and extent, all the 
goods and chattels of the said C/). in your baili- 
wick, except the oxen and beasts of his plough, and 
also a moiety of all the lands and tenements in your 
bailiwick, whereof the said C. D. or any person or 

persons in trust for him, on the -^ — r- day of in. 

the ■ ■■ ui year of our reign, (the day of signing judg-^ 
ment,) on which day the judgment aforesaid was 
given, or ever afterwards, was seized ; tp hold the 
said goods and chattels to the said A. JB. as his pro- 
per goods and chattels, and also to hold the said 
moiety of the lands and tenements aforesaid to him 
and hid assigns, as his freehold, according to the 
form of the statute aforesaid, until the damages (or 
debt and damages) aforesaid shall be thereof fully 
levied ; and in what manner you shaU have executed 
this our writ, make appear to. us at Westminster on. 

-■* next after — — , under your seal, and the seals 

of those by whose oath you shall make the said ex-; 
tent and appraisement; and have th^re ,then thi% 
writ. Witness, *c. 

For an elegit agoing an heir mtd i^emnt^% ^ith {i 7ib> 
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(S 7L) _^ to wit. An inquisition indented, takftii at 

Inqnisition on — -^ in the county of -- — , the day of -— 

•*'• in the year of the reign of our sovereign lord 

Georse the Third, bythe ^ace of God of the united 
kingdom of Great Britatn and Ireland^ king,' de« 
fender of the faith, and in the year of our lord IS—, 

before me sheriff of the county aforesaid, by 

virtue of his majesty's writ to me directed, ami to 
this inauisition annexed, bj the oath of E. F. &c. 
twelve honest and lawful men of the county afor&f 
said, who beingsworn and charged, say^ upon Ihelf 
oath, that C 2>. named in the said writ to this in- 
quisition annexed, on the day of taking this inquisi- 
tion, was possessed of the ^oods and chattels £bIlow- 

ing, to wit, of the price of ^ SfC. (here set 

out the goods, and the price or value of them,) as of 
his own proper goods and chattels ; which said goods 
and chattiels I the said sheriff have caused to be 
delivered to the said A. B. to hold to him the said 
goods and chattels, as his own proper goods and 
chattels, in part Satisfaction of his damages (or debt 
and damages) in the said writ mentioned : And the 
jurors aforesaid upon their oath further say, that the 

said C* D. on the day of in the year 

of his said majesty's reign, being the day on which 
/the judgment in the said writ specified was given, 
was seised in his demesne as of fee of and in one 
messuage, and one close of pasture thereto a^oining, 
with the appurtenances, containing by estimation 

acres more or less, situate lymg and being in 

the parish of . in the county aforesaid, and now 

or late in the tenure or occupation of ^, and be« 

ing of the clear yearly value of L in sill issues, 

beyond reprises ; and also of and in one other close, 
^c. sad (if the premises are in mortgage, say) which 
said premises are subject to a mortage made tliere- 

of by the said C. D. to one E. F. of j by in- 

denture bearing date, 4*c. for the term of--: — years 
at'tfae yearly rent of one pepper-corn, subject to re- 

Atoiption, on payment of /. and interest at 5/. 

per cent, per annum^ at a day since past : And the 

jurors aforesaid upon their oath ^foresf^id further say, 

that the said messuage, 8fc. (descri^in^ a moiety of 

•^ the premises,) subject as aforesaid, are a fru^ and 



«(|ual voiety of aU aed angular the lands and tei>» 
mento of the eaid C. D. in (he said w>'it named, of 
an^ person or persoDG in trust for him, in my county; 
which said moiety 1 the Rotd sheriff, on the aforesadij 
day of taking tbig iDquieition, have caused to be dor 
livered to the said A. B. in the said writ namac^ 
subject aa Bforesaid, by a reasonable price and e3> 
tent ; to hold to him and his assigns, as his free te- 
nement, according to the form of the statute in sucb 
case made and provided, until he shall have thereof 
fully levied the said damages (or debt and damages) 
in the said writ specified, as by the said writ it if 
commanded: And, lastly, the jurors aforesaid upon 
their oath aforesaid say, that the said C. O. in the 
Baid writ named, on the aforesaid day of taking thif 
inquiaitioQ, had not any other or more goods or chat- 
tels in my bailiwick ; nor had he, or any perion or 
persons io trust for him, on the day the judgment 
aforesaid was given* or at any time afterward^, any 
other or more lands or tenements in the couotjr 
aforesaid, to the knowledge of the said jurors. In 
witness whereof, as well I the said eherifi^ as th« 
furors ailbresaid, have set our seals to this iocjuisi* 
tiioD, OB the day and year, and at the place ^ore* 
caid. 

Afterwards, that is to say, on next after (S'*-) 

then next tbllowing, liefore the said lord th« AwMdofd^i 

king at WeUmimler, comes the said A. B. by his »•»*«""■ 

attiH-ney aforesaid, and according to the form of the 

statute in such case made and provided, chooses to 

be delivered to him all the g^ods and chattels of thft 

Said C. D. except the oxen and beasts of his plough, 

and also a moiety of alt the lands and tenements of 

the said C. D. to bold to him the goods and chattels 

aforesaid, as his proper goods and chattels, and to 

bold a moiety of the bnds and tenements aforesaid, 

to him and bis assigns, as h 

the form of the statute afon 

(or debt and damages) at 

fully levied ; and be prays 

the sing thereupon, to Iw { 

-'-, and it is granted to hi 
the said lord the king at W 
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after ; the same dajr is ffiven to the said A* B. 

there, Src. At which my, before the said lord the 
king at Westminster^ comes the said A. B. by his 

attorney aforesaid; and the. sheriff, to wit, 

esquire, sheriff of the county aforesaid, now here 
returns the writ aforesaid to him in form aforesaid 
directed, in all things served and executed, together 
with a certain inquisition to the said writ annexed, 
taken before the said sheriff in the premises, by vir- 
tue of the said writ ; which said inquisition follows 
in these words, that is to say : to wit An in- 
quisition, Sfc. (here copy the inquisition.) 

« 73.) George the Third, SfC. To the sheriff of ^ 

Re-€kgit^ greeting : Whereas A, B. lately in our court before 
us at Westminster^ &c. (reciting the first writ.) And 
you on that day returned to us at Westminster^ a 
certain inquisition indented, taken before you at ^^^ 

on the day of last past, by the oath, SfC, 

%vhereby it is found, S^c. (recitmg the return :) And 
because we are now given to understand in our said 
court before us, that the said C, D. at the time of 
giving the judgment aforesaid and afterwards had, 
and still hath divers other lands and tenements in 
your county, besides those which are mentioned in 
the return above set forth, one moiety of which said 
other lands and tenements the said A. B, ought also 
to have in execution, for the more speedy recovery 
of his damages (or debt and damages) aforesaid j 
wherefore the said A. B. hath humbly besought us, 
that he may so have them, according to due course 
of law : Therefore we command you, that you cause 
to be delivered to the said A. B. in the presence of 
the said C Z). to be warned on that occasion if be 
will attend, a moiety of all the other lands and tene- 
ments of the said C. Z). in your bailiwick, as well 
as of those whereof a moiety is before extended in 
execution, for the payment of the damages (or debt 
and damages) aforesaid ; to hold to the said A. B. 
and his assigns, as his freehold, according to the 
t form of the statute aforesaid, until the damages (of 

debt and damages) aforesaid shall be thereof fully 
levied^: And in what manner you shall have ex** 
cuted this our wtit^ ^c. (as before, p. 427^ 
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George the Third, S^c. To the sheriff of — ^ (S ^^>) 
^etine : Whereas A, B. lately in our court before EUgit for the 
us at Westminster^ by bill without our writ, (or by residue, after • 
original^ by our writ,) and by the judgment of the fi^^^^*^^' 
same court, recovered, ^r. (as in a common elegit^ 
to the words, '^ as appears to us of record,") and 
whereupon by our writ we lately commanded you, 
that of the goods and chattels, Sfc. (reciting the 
fieri facias :) And you at that day returned, Sec. (re« 
citing the return :) And afterwards the said A. B. 
came into our court before us, and chose to be deli- 
vered to him all the ^oods and chattels of the said 
C D\ in your bailiwick, except the oxen and beasts 
of his plough, and also a moiety of all the lands and 
tenements of the said C. D. in your bailiwick, by a 
reasonable price and extent ; to hold to him and his 
assigns, according to the form of the statute in such 

case made and provided, until /. residue of the 

damages (or debt and damages) aforesaid, should be 
thereoffuUy levied: Therefore we command yon, 
Sfc. (as in a common elegit^ to the words ^^ according 
to the form of the statute aforesaid,") until the said 

/. residue of the damages (or debt and damages) 

aforesaid, shall be thereof tuUy levied ; and in what 
manner you shall have executed this our writ, ^c, 
(as before, p, 427.) 

George the Third, ^c. To the sheriff of — The like, for 
greeting: Whereas^. £. gentleman deceased, lately an admiuiH tra- 
in our court before us at Westminster^ by bill with- J?Lf*'" ^"''*' 
out our writ, and by the consideration and judgment against an heir 
of the same court, recovered against C. D, and£. jP. and terte- 

as well a certain debt of T. as also s. which ?*"^*» *^" • 

in our same court were adjudged to the said A. JS. ^debta^uimt 
for his damages which he had sustained, as well by several de- 
reason of the detention of that debt, as for his costs fendanti, re- 
and charges by him about his suit in that behalf ex- ^j^. ^ *^*^* 
pended ; whereof the said C. Z>. and E. F. were 
convicted, as appears to us of record : And whereas 
for the levying of the debt and damages aforesaid, 
we lately commanded our late sheriff of •— *~, that 
he should not omit by reason of any liberty in his 
county, but enter the same, and of the goods and 
chattels of the said (7. D, and £• F. in his bailiwick, 
he should ^n&e to be levied the debt and damages 
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sferesaid $ and tlmt he Bhould hftve the said nonle^ 
before us at fFesimnster, on ■ next after ' " . ^ 
lo render to the said jt. J3. for his debt ead dantages 
sfbresaid : And our said late sheriff at that«day re« 
turned to us at Westminster aforesaid, that of the 
ffoods and chattels of the said C. D. and E. F. in his 
bailiwick, he had caused to be levied the som of 
«*«—/. parcel of the debt and damaffes aforesaid; 
and that they had no c^er mods and chattds in his 
bailiwick, whereof he could cause to be made ^the 
i^esidue of the debt and damages aforesaid, or any 
part thereof: And although judsvaent be tfaereupoii 

given, yet execution for ^ /. beiiiff the residue qf 

the debt and damages aforesaid, still remains to be 
wade ; and as well the said A. B. as the said C Z). 
and E. F. after the rendering of tt|e judgment afore* 
said, respectively died, as by the information of 
G. IT* gentleman, administrator o>f all and singular 
the ffoods, chattels and credits which were of the bblH 
A. B* at the time of his death, with the wiU of the 
said A. B, annexed, we wei^e given to understand; 
wherefore the said G, H. administrator as aforesaid, 
humbly besought us to provide him a proper remedy 
in this behalf: And we being willing that what is 
just in this behalf should be done, by oiur writ lately 
commanded our late sheriff of -^—-^ that by honest 
and lawful men of his bailiwick, he should make 
known to the heir and tenants of all and singular the 
lands and tenements in his bailiwick, whereof the 

said C. D. on the day of ^ in the year 

cf our reign, on which day the aforesaid iudgment 
was ffiven, or ever afterwards, was seised in fee- 
simple, that tiiey should be before us at Westmin- 

ster^ on -*- — next after , to shew if they had 

or could say any thing for themselves, why the said 
— — /. residue, Sfc. ought not to be made of those 
lands and tenements, and rendered to the said G. H. 
as administrator as aforesaid, for the residue of the 
debt and damages aforesaid, according to the form 
and effect of the said recovery, if it should seem 
eoqiedient for him so to do ; and also that by honest 
and lawftil men of his bailiwick, in like manner be 
sbDuld make known to the heir and tenants of all and 
singular the lands and tenements in his bseil}#ick, 
Wbiredf the said Ev F. on the snd — ^ day df < 



IB ^a ■ yetr zSommdy on wBieb dny the afoie- 
laid jadgmsDl was given, or ever afterwards, wae 
seised ia fise-sin^e^ that they should be before us 

at tFegimmslery oa the said next after y to 

shew if they had or oonld say any thing for theoH 

sdvee^ wlqr the said /• residue, ^. onght not 

to be made of those last-meatioaed lands and tene« 
nents, and rendered to the said G. H. as admini* 
stratcMT as aforesaid, for the residue of the debt and 
danagos aforesaid, according to the fom and efieet 
of th^ said recovery, if it should seem expedient for 
kim so to do; and further to do and receive what 
our said court before as should then and there ooa* 
aider of the said several and respective heirs and 
t^MiBts ia tbis behalf; and that the teid late sheriff 
•bould have then there the names of those by wfaook 
he shoakl so make it known to them, and thai writ : 
And our said late sheriff at that day certified and 
returned to us at Westminster aforesaid, that by 
iririua of the said writ to him directed, he had by 

— — — and good and lawful men of his bailiwick, 

nven notice to J. K. son and heir of the said C D. 
in the said writ named, and tenant of the several 
messuages, cottages, lands and tenements herein^ 
after particularly mentioned, to wit, two messuages, 

S^». with the appurtenances, in the parish of in 

his bailiwick, in the possession and occupation of 

^ — y which were the messuages, cottages, lands and 

tenements of the said C Z>. in his life*time, on the 

day of giving the judgment in the said writ men- 

« tioned, of which the said C D. then and afterwards 

was seised in fee«simple, to be and appear before 

us at Westminster^ at the day and place in the said 

writ specified, to shew in manner therein also men<> 

tioned: And our said late sheriff further certified, 

that there were no other tenants, nor was there any 

other tenant, of any other lands or tenements in his 

said bailiwick, whereof the said C i>. on the dayof^ 

giving the said judgment, or ever afterwards, was 

Beised in fee-simple, to whom he could make known, 

as by the said writ he was commanded : And our 

■aid. late sheriff further certified, that there was no 

heir, nor were there any tenants, nor was there any 

tenant, of any lands or tenements in his said bailt- 

wick; whereof the said E. F. ia the $«^id writ named^ 
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on th^ day of giving the said judgment, or ever aftef^x 
wards, was seised in fee-simple, to whom he could 
make known, as by the said writ he was also com- 
manded : And such proceedings were thereupon 
had, in our said court before us at Westminster^ 
that it was afterwards considered in our same court, 
that the said G. II, should have his execution 

. against the said J. K* of the said /. residue of 

the debt and damages aforesaid, to be levied of the 
lands and tenements, whereof the said C Z). wai^ 
returned tenant as aforesaid, according to the force 
form and effect of the said recovery, by the default 
of the said J*. K. &c. And afterwards the said 
G. H. came into our said court before us at West-^ 
nUnster aforesaid, and according to the form of the 
statute in such case made and provided, chose to be 
delivered to him, one mcnety of the lands and tene-^ 
ments last aforesaid ; to hold to him and his assigns^ 
as his freehold, according to the form of the statute 

aforesaid, until the said /. residue of the debt 

and damages aforesaid should be thereof fully levied : 
Therefore we command you, that without delay you 
cause to be delivered to the said G. H, by a reason-^ 
able price and extent, one moiety of the lands and 
tenements aforesaid, with the appurtenances; to hold 
to him and his assigns, as his freehold, according to 

the form of the statute aforesaid, until the said L 

residue of the debt and damages aforesaid shall be 
thereof fully levied: And in what manner you shall 
have executed this our writ, make appear to us at 

WestmimteTj on next after under your 

seal, and the seals of those by whose oath you shall 
make the said extent and appraisement ; and have 
there then this writ Witness, 8fC. 



iS 75.) George the Third, *c. To the sheriff of 

Immediate ex- greeting: Whereas by judgment of the barons of 

tent, tor the our Exchequer at Westminster^ given on we 

« j'udgm^eut o" h*^*^ lately recovered against fi D. the sum of 

the Exche- /. of lawful money ui Great 'Britain^ as by the 

^uer. recordsofour Exchequer appears: Now we being 
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WiUinff to be satisfied the said /• so due fo nSf 

with dl the speed we can, as is just, do command 
ou, that you omit not by reason of any liberty, 
ut enter the same, and take the said C D. by his 
body, wherever he shall be found in your bailiwick, 
and keep him safely and securely in prison, tilt we 
shall be fully satisfied the said debt ; and that as 
well on the oath of honest and lawful men of your . 
bailiwick, and by the testimony on oath of any other 
honest and lawful men', by whom the truth may be 
the better known, as by all other lawful means, you 
diligently inquire what lands and tenements, and of 
what yearly values, the said C\ D. had in your bai- 
liwick, on the da^ of in the year of 

onrjreign, when the said C D. first became indebted 
to us in the said money, or at any time after, until 
now ; and what goods and chattels, and of what sorts 
and prices, and what debts, credits, specialties and 
suma of money, the said C. £>• or any person or 
persons to his use, or in trust for him, now hath in 
your said bailin^ick : And that by the oath of the 
aforesaid honest and lawful men, you cause all and 
singular the said goods and chattels, lands and tene* 
ments, debts, credits, specialties and sums of money, 
in whose hands soever th^y now are, to be carefully 
appraised and extended, and to be taken and seised 
into our hands, that we may retain them, until we 
shall be fully satisfied our said debt, according to 
the form of the statute made and provided for the 
recovery of such our said debts : And we further 
command you, and give and grant you power by 
these presents, to summon before you whomsoever 
it may be proper to examine in the premises, and to 
examine them carefully touching the same, that this 
our present command may not remain to be further 
executed : And in what manner you shall have exe- 
cuted this our command, you make distinctly and 
plainly appear to the barons of our Exchequer at 

JFestminster, on the day of next ; and 

that you have there then this writ : Provided that 

you do not sell or cause to be sold those goods and 

chattels, which you shall seise into our hands by 

virtue hereof, until you shall have another command' 

from us. Witness Sir Archibald Macdtm^dd knight, • 
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th* -*— ^ &y of •«-** in the -^-^ year cffoifr' n^/ 
By the i«iaeAibnHlce^oll&^ end bj the said statute ; 
and by the ban>ilB« 



a 76.) George ike Thktl, ^. To the Aeriff of — ^ 

The like, for a greeting : l/Vlereas C 2>- of ^ and E. F. of » 

bond^iebt. gy ihrir writiriff oUigatory, sealed with their sealsy 

bearing date, ^. ai^ jointk and seiForally bound to 

lis, in the«tim of L of gOod and lawfUt money 

of Great Briiariny payable at a certain day now past, 
and iiHiich sum they have notj noir bMh either of 
them, as yet paid or caused to be paid to.us, as it is 
said : And we being desirous* td he iatMed the said 
sum of -^— /. now due to us, with'aU the ipeed we 
can, as is just, command you, that yon^omit not en«, 
tering by any liberty, and as well by the ooUi of 
honest and lawful men of your bailiwiel^, and by the 
testimony on oath of any other honest alnl lawfiil 
men of your said bailiwtcfa, .by whom the trodi of 
the matter may be tli^ better known, as hf aB oAer 
ways, means and methods, by which you can oi^may 
the better be informed or enabled, yotf diligently in« 
quire what debts, credits, speeiakies and sums of 
money the said C. D. now bath in your said baili* 
wick ; and that by the oath of the aforesaid honest 
and lawful men, you cause all and singular the afore* 
said debts, credits, specialties and sums of money, ia 
whose hands soever they now are, to be card^iy 
appraised and extended, Sf^. (as in the last, to the 
words << have there then this writ"). Witness Sir 
Archibald Macdonald^ &c» By the writing oUiga* 
tory aforesaid ; by the aforesaid act of parliament, 
made in the 33d year of the reign of the -late king 
Henry the Eighth ; by warrant ; and by the barons. 



(S77.) The execution of this writ appears in the inqubi- 

Kctam there* tion hereunto annexed, 
to. The answer of — 



« 78.) 
iMuUiUoii. 
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-«- to wit. An inquisition indented, taken at 
•, the — -~ day of ■ ■ in the y«Mr af the 



neign of oi|r sovereign lord Oearge the TUrd, tgr 
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the graee of God, of the united kingdom of Great 
Britain and Ireland king, defender of the faith, be* 
Fore me — — — sheriff of the county aforesaid, by virtue 
of the kingV writ to me directed, which is hereunto 
annexed, on the oath of G, H. &c. honest and lawful 
men of my bailiwick, who being sworn and charged, 

on their oath say that J, K. of made a note in 

writing, bearing date, 4rc. with his own proper hand 

thereunto subscribed, and thereby after date of 

the said note, promised to pay L, M. or his order, 
the sum of — /. value received ;' which said note 
was indorsed by the said X. M. to C jD. in the writ 
hereunto annexed named ; whereby, and by force of 
the statute in such case made and provided, thby be* 
came severally liable to pay to the said C. Z). the 
said sum of money in the said note mentioned, ac« 
cording to the tenor and effect of the said note, and 
of the said indorsement so made thereon as afore- 
said ; which said debt of 1, so d,ue as aforesaid, 

I the said sheriff, on the day of taking this inquisi- 
tion, have seised and taken into his majesty's hands, 
according to the command of the said writ : And the 
jurors aforesaid on their said oath further say, that 
the said C. Z). on the day of taking this inquisition, 
hath not any other or more debts, credits, special- 
ties or sums of money, in my said bailiwick, to the 
knowledge. of the said jurors, which can be seised or 
taken into his said majesty's hands, by virtue of the 
said writ. In witness whereof^ as well I the said 
sheriff, as the jurors aforesaid, to this inquisition, 
have set our seals, the day year and place first above- 
mentioned. 

George the Third, S^c. To the sheriff of (^ 79,) 

greeting: Whereas C. 1). of ' -anduE. JF. of Extent iu aid. 

by their writing obligatory, s^led with their seals, 
bearing date, SfC- are jointly and severally bound to 
us, in -the sum of . /. of good and lawful money 
of Great Britain^ payable at a certain day now past, 
and which sum thqy have not nor hath either of 
theni as yet paid or caused to be paid to us, as it is 
said : And whereas by an inquisition indented, taken 

at . ', the day of in thc ^ > ? ■ year of our 

reign, . before — — sheriff of our said county of — — — 
by virtue of our writ of extent under the seal of our 

Ff 
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Sxch^quer ki Westminster^ dgainst the said C D. 

to the said sheriff of directed, it is fomid on tke 

oath of G, H. and others, good and lawful men of 

the said sheriff's bailiwick, that J. JIT. of miide 

a note in writing bearing date, ^c. With hit owv 
proper hand thereunto subscribed, and lAereby-*-'^ 
after date of the said note, promised to pay Xi. 3f. 

or his order, the sum of L ralue receivied ; 

which said note was indorsed by the said JL. itf. 
to th6 said C D. in the said writ named ; wberebj, 
and by force of the statute iA such case made and 
provided, they became severally liable to pay to 
the said C X). the said sum of money in tiie said 
note mentioned, according to the tenor and eflkt of 
the said note, and of the said ind<M*6eRieBt so made 

thereon as aforesaid ; which said debt of L so 

due as aforesaid, the said sheriff, on the day of 
taking the said inquisition, hath seised and tuen 
into his majesty's hands, according to the command 
of the said writ ; as by the said writ and retorA 
thereof, and the said inquisition thereto annexed) 
certified into our said Exchequer, and there rev 
mauling in custody of our rl^membrancer, may nmre 
fully appear : And we being desirous to be satis- 
fied the said sum of /. now due to us, with all 

the speed we can, as is just, command yon that yoa 
omit not entering any liberty, but that you td:e the 
bodies of the said J, K. and L. M. and keep them 
safely in our prison, until they haVe fldly satisfied 
us the said debt ; and that as well by the oath of 
good 9nd lawful men of your bailiwick, and by the 
testimony on oath of any other honest and lawfid 
men of your said bailiwick, by whom the truth 
may be the better known, as oy aill other w^ys 
means and methods by which yo« can or may be 
the better informed and enabled, you dfligevdy in' 
quire what lands and ttoements, ixA <»f wnat ycwrly 
values, the said J, K. and L. M. had in your baib* 
wick, and also what goods and chattels, and of whtf 
sorts and prices, and what debts, credits, specialties 
and sums of money the said J. K. and Xr. Jtf. now 
have, or any other person or persons in trust fo 
them or either of them hath or have in your baili- 
wick 4 and that by the oath of the aforesaid honc^ 
and kwful men^ you cause all and singuhr the sai^l 



Sr EXTEITT FOR THE &IKO. 4^ 

goods find chattels^ lands and tenements, debts, cre- 
dits, specialties and »uib8 of money, in whose hands 
soever they now are, to be carefnily appraised and 
extended^ S^c. (as belbre, p. 4S4, 5. to the teste, and 
conclude as follows :) By the writ and inquisition 
aforesaid ; by warrant or the lord chief-baron ; by 
the aforesaid act of parliament, Sfc. and by the 
barons. 

George the Third, Src. To the sheriff of — r- (* so.) 
greeting : Whereas by an inqirisition taken before s^pertedeoM 

you, the — — day of last, by virtue of our writ ^'^erooii. 

of extent, issued out of and under the seal of our 
Exchequer, against €, D. to you directed, it was 
found tliat J. K. of * » ■ made a note in writing, 
bearing date, Sfc. (as in the inquisition ;) which said 

debt of /. so due as aforesaid, you have seised 

and taken into our hands, according to the com- 
mand of the said writ; as by the said writ of extent 
and inquisifion thereon taken, returned and filed in 
our said Exchequer, and there remaining in the cus- 
tody of our remembrancer, more Mly and at large 
appears : And whereas by oor writ of extent, tested 

the — — day of last, Isaued out of and under 

the seal of our Exchequer, to you directed, against 
Hie said J* K. we have, amongst other things, com- 
raanded yon, that you s^uld not omit by reason of 
any liberty, but that you should enter the same, and 
tdke the body of the said J. JT. and him safely and 
securely keep in our prison, until he should fully 
satisfy us the said drfft of — --/. aitd that you shoAld 
likewise extend take and seise into our hands, all 
the lands, tenements, goods and chattels, debts, 
credits, specialties, sum and sums of money of him 
the said t/.iT. which you should find in your baili- 
wick,, there to remain, until we should be folly sa- 
tisfied our said debt : Nevertheless, for certain rea^^ 
sons the barons of our said Exchequer thereuiit<> 
especially moving, we clonHttsInd you, that if the 
said J. K- now remains in )*our custody on that and 
no other account, thart you do tbrthwitb release 
him, and let him go at large; *and if you have by 
virtue of the said writ, taken and seised into o\sr 
hands any goods or chattels, lands or tenemental 

Pfg 
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debts, credits, specialties, sum or sums of money 
whatsoever, of him the said J. K. you do forthwith 
re-deliver or cause the same lo be re-delivered to 
the said J» K. or his assigns, by virtue of these pre- 
seols ; any thing in the said former writ to the con- 
trary notwithstanding. Witness Sir Archibald Mac* 

donald knight, the day of in the— year 

of our reign* By the barons. 



iS 81.) George the Third, See. to the sheriff of , 

Capias riUneua, greeting: We command you, that you take the 

on a statute- body of C. D. of if he be a layman, and shall 

merchant, ^ found in your bailiwick, and him safely keep in 

our prison,, until he shall fully satisfy^. B. of— -/• 

which the said C. D. on the day of ^ — — in the 

year of our reign, before esquire, then 

mayor of the city of , and gentleman, town- 
clerk of the same city, then being the clerk deputed 
and assigned to take recognizances of debts io the 
city aforesaid, according to the fonn of the statute- 
merchant, acknowledged himself to owe to the said 
A. B. and which he ought to have paid to him on 

the feast of then next following, but which he 

hath not yet paid to him, as it is said ; and in what 
manner you shall have executed this our writ, 

make known to us at Westminster^ on next 

after ; and have there 'then this writ. Wit- 

ness, Sfc. 

($8f.) George the Third, Src. To the sheriff of — 'j 

Extent there- greeting : Whereas by. our writ we commanded you, 

^■- that you should take the body of C. D. of — ; jf 

he was a layman, and diould be found in your baih- 

l^ick, and him safely keep ia our prison, until he 

should fully satisfy A. B. of /. which the said 

C. X>. on the day of in the year of 

pur reign^ before ■ esquire, then mayor of the 

city of , and — — gentleinan, town-*clerk of the 

same city, then being tne clerk deputed and assigned 
to take re^ogpizancqs of debts ip the city aforesaid; 
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according to the form of the statute-merchant, ac- 
knowledged himself to. owe to the said ^. JB. and 
which he ought to have paid to him on the feast of 

then next following, but which he had not 

then paid to him, as it was said ; and in what nian- 
ner you should have executed that our writ, you 

should make known to us at Westminster^ on 

next after : And you at that day returned to 

us at fVeftminster, that the said C D. is a layman, 
and not found in your bailiwick : Therefore we ^ 
command you, that without delay you cause to bie 
delivered to the said A, B. by a reasonable price 
and extent, all the goods and chattels of the said 
C D. and aU the lands and tenements in your baili- 
wick, of which the said C Z>. on the aforesaid 'day 
of acknowledging the debt aforesaid, or ever after- 
wards, was seized, to whose hands soever they have 
come, unless they have descended to any one, being 
within age, by hereditary descent ; to hold the 
goods and chattels aforesaid to the said A. B. as his 
proper goods and chattels, and the lands and tene- 
ments aforesaid, as his freehold, to him and his as- 
signs, according to the form of the statute in such 
case made and provided, until he shall have levied 
thereof the debt aforesaid, together with his da- 
mages, and all necessary and reasonable costs in la- 
bours, suits, delays and expences; and neverthe- 
Ijess, that you take the body of the said C D. if he 
shall be found in your bailiwick, and him safely 
keep in our prison, until he shall fiiUy satisfy the 
said A, B. of the debt aforesaid; and in what man- 
ner, SfC. (as before, p. 440.) 

George the Third, Sfc. To the sheriff of « 83.) 

greeting: We command you, that of the moveable Lmiri, against 
goods and chattels of C. t). parson of the church of * ^^^^^ 

in your bailiwick, without del^ you cause to 

be levied 1. whicK the said C. jD. on be- 
fore, Sfc. acknowledged, S^c. (as in the capias si 
taicus^ to the words " as it is said") ; and that you 
cause the said A, B. to have the same^ and* in what 
manner, S^c. (as before, p. 440.) 

George the Third, Sfc. To the sheriff of — *— , « ^*) 

^ ' ^ ' Extent, on a 

•tatate-itaple. 
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greeting : Because C. D. of — — on the day 

of — ^ in the year of our reign, before — • 

of mayor of our staple of ^ deputed to 

take recognizances of debt in the same staple, ac« 

knowledged himself to owe to^. J5. of , /. 

Sfc. whicn he ought to have paid to him on the feast 

of then next following, but which he hath not 

yet paid to him, afi it is said : We command you, 
that you take the body of the said CD. ifbebea 
layman, and shall be found in your bailiwick, and 
safely keep him in our prison, until he shall fully 
satisfy the said A>B-^ the debt aforesaid ; and 
that by the oath of honest and lawful men of your 
t^ailiwick, by whom the truth of the matter may be 
the better known^ you diligently cause to be ex- 
tended and appraised, and to be taken into oar 
hands, all the lands and tenements and chattels of 
the said C D. in your bailiwick, according to the 
true value of the same, and cause them to be deli-* 
vered to the said A. B. until he shall be fully satis- 
fied of the debt aforesaid, according to the form of 
the ordinance thereof made; and in what manner 
you shall have executed this our command^ make 
known to ps in our Clyancery,on ^ — ^ — next coming, 
wheresoever, S^c. by your letters sealed; and have 
there this writ. Witness, S^c. 

«^*) , 6reorg€ the Third, '*c. To the sheriff of , 

l^Uarat^ there, greeting : Whereas C. D. of ~7- on, *c. (re- 
^^' citing the last writ, to the words " by your letters 

sealed/^ and then as follows ;) And you have re« 
turned to us, that the said C. Z). was not found in 
your bailiwick, after our writ was delivered to you, 
but that you have taken into our bands all the lands 
and tenements and chattels of the said C« JD. in your 
said bailiwiek, and caused them to be extended and 
appraised, according to the tenor of our writ afore- 
said, to wit, ■ •" *■ ' messuages, which are appraised 

at -< L &o. : Therefore we command you, that 

you deliver to the said A. B* all the lands and te- 
neibents and chattels aforesaid, by you so taken into 
our hands, if he will have them, by the extent and 
appraisement aforesaid ; to hold according to the 
wrm cpf the i^dinanc^ aforesaid ; until he sh^ll be 
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satisfied of his debt afore8ai4 ; and in what manner, 
^c. (as in the last writ.) 



George the Third, 4*c. To the sheriff of — (j 86.) 
greeting : Whereas A. B. lately in our court before Extent againtt 
us at Westminsier, by hill without our writ (or by ^ heir, upon 
origintUj by our writ,) and by the judgment of the ^^iT*' '"^'" 
saipe court, recovered against C> D, son and heir 

of E. F. deceased, a certain debt of L and also 

•; /. which in our said court before us were ad- 
judged to the said A, B. for his damages, S^c. to be 
levied of the lands and tenements which were of the 
said E. F. in fee simple at the time of his death, in 
the hands of the «aid C £). whereof the said C D. 
is convicted, as appears to us of record : Therefore 
we command you, that by the oath of honest and 
lawful men of your bailiwick, you dili^ntW inquire 
of what lands and tenements the said E. F. was 
seised in fee^simple at the time of his death, and 
which descended to the said C. D^ as son and heir 
of the said E. F. by hereditary right, after the death 
of the said E. F. and of which the said C. D. on • 

the day of in the year of our reign, 

on which day the said A. B. exhibited his bill (or 
sued out his original writ) for the debt aforesaid, 
asainst the sand C. D. was seised in his demesne as 
of fee, and how much 'those lands and tenements 
with the appurtenances are worth by the year, in all 
issues beyond reprises, according to the true value 
of the same; and when the said inquisition shall 
have been by you so made, that without delay you 
deliver the said lands and tenements with the ap* 

Eurtenances to the said A» B. to hold to him and 
is assigns, as his freehold, until the damages (or 
debt and damages) aforesaid shall be thereof fully 
levied ; and in what manner you shall have executed 
this our writ, make appear to us at Wtstmmsien^ 

oo ' ■ ' ' next after under your seal, -and the 

seals of them by whose oath yAU shall make the said 
extent and appraisement ; and have there then th^ 
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names of them by whose oath you shall make tbe 
said extent and appraisement, and this writ. Wit- 
ness, S^c. 

{S 87.) George the Third, *c. To the sheriff of 



The like; on a greeting : Whereas A, B, lately in our court be- 
l^m/ judg- gjj.g ^g g^|. JYestminster^ by bill without our writ (or 

1^ original^ by our writ), and by the judgment of 
tne same court, recovered against C D. son and 

heir of E. JP. deceased, a certain debt of /. and 

also /. which in our said court before us were 

adjudged to the said A. B. for his damages, ^c. 
whereof the said C, JD. is convicted, as appears to 
us of record: And afterwards the said ^. J3. came 
into our said court before us, and prayed to be de- 
livered to him all the lands and tenements of the 
said C D. in your county, which descended to the 
said C. D. from the said E. F. his father in fee- 
simple, whereof the said C. D. on the day of 

in the year of our reign, on which day the 

said A. B' exhibited his bill (or sued out his origi- 
nal writ) for the debt aforesaid against him, was 
seised : But because it is unknown, what lands and 
tenements the said C X). on the aforesaid day of 
exhibiting the bill (or suing out the original writ) 
afotesaid, had by hereditary descent from the said 
E. F. his father ; we command you, that by the oath 
of honest and lawful men of your bailiwick, you di- 
ligently inquire what lands and tenements the said 
C X). on the same day of exhibiting the bill (or su- 
ing out the original writ) aforesaid, had by heredi- 
tary descent from the said E. F. his father, and how 
much those lands and tenements are worth by the 
year^ according to the true value of the same, in all 
isaues beyond reprises : and when the. said inquisi- 
tion shall have been by you diligently made, that 
without delay you deliver to the said A, B. the said 
lands and tenements with the appurtenances accord- 
ing to the true value of the same ; to hold to the 
said A. jB. and his assigns, as his freehold, until 
the damages, (or debt and damages) aforesaid shall 
be thereof fully levied ; and in what manner you 
shall have executed this our writ, make appear, ^c 
(as before,, p. 44S.) 
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George the Third, *c. To the sheriff of ^ iS 88) 

greeting: We command you, that you take CD. Capias ad satu* 
5 he shall be found in your bailiwick, and him safely -^^^^^l *" 
keep, so that you may have his body before us at 

Westminster, on next after — — to satisfy A. B. 

of /. which the said A. B, lately in our court 

before us at Westminster, recovered against him, for 
his damages which he had sustained^ as well on oc- 
casion of the not performing certain promises and 
undertakings then lately made by the said C. D, to 
the said A. B. as for his costs and charges by him 
about his suit in that behalf expended ; whereof the 
said C Z). is convicted, as appears to us of record ; 
and have there then this writ. Witness, Sfc. 

Way. 

George the Third, *c. To the sheriff of , « 89.) 

looting : We command you that you take C. D. The like, in 
if he shall 1[ie found in your bailiwick, and him safely ^^** 
keep, so that you may have his body before us at 

Westminster, on next after to satisfy A. B. 

of a certain debt of L which the said A. B. 

lately in our court before us at Westminster, reco- 

'vered against him, and also /. which in our said 

court before us, were adjudged to the said A. B. for 
his damages which he had sustained, as well on oc* 
casion of the detention of that debt, as for his costs 
and charges by him about his suit in that behalf 
expended ; whereof the said C. D. is convicted, as 
appears to us of record ; and have there then this 
writ. Witness, ^c. 

In assumpsit or debt by oj* against surviving part-, 
ners, or by or ag&inst executors or administrators, 
and in covenant, case, and trespass, the form of the 
writ varies, in like manner as the fieri facias, for 
which vide ante, p. 395, Sfc. 

* 

George the Third, S^c. To our chancellor of our iS ^O 
county-palatine of Lancaster, or to his deputy there The like, to a 
greeting : We command you, that by our writ under ^n°°*^'^ *" 
the seal of our said county-palatine to be duly made, 
and directed to the Aeriff of our said county-pala- 
tine, you command the said sheriff, that he take C: D. 
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if ha shall be bnni in bis bailiwick, and bim safely 
keep, so tliat he nay have bis body before us at 

Westminster, <m next after — — to s^isfy 

A. p. of — —/. (or of a certain debt of — — /.) SfC. 
(as in a common capias ad satisfadendumy to tiMS 
end,) 

(S 91.) Afterwards, to wit, on the -rrr-r day of — r- im 

Entry and this same term, the said A* B* comes here iato court 
^X^^ by his attorney aforesaid, and prays the writ of the 
dum, and teda- lord the king of cwias ad satisfocienduvi, to bo di- 

'iwi. pected to the sheriff €^ coauBsaodin^ him, that 

be take the said C X). if he be found in his baili- 
wick, and bim safely kaep^ so that he may have his 
body before the said lord the king at Westminster, 

on next after to satisfy the said A. B. his 

damages (or debt and damages) aforesaid ; and it is 
granted to him, £cc. ; the same day is given to the 
said A, B. at the same place : At which day, be^pc 
the said lord the king at Wfistmimter, comes the said 
A. B. by his iitt4»pney aforesaid ; and the sheriff, Iq 

wit, •« sheriffof the county aforesaid, now bere 

neturn^ to the said lord the king at Westminster 

^ aforesaid, that the said C D. is not found in his 

bailiwick : Whereupon the said A. B* prays another 

writ of the said lord the king of capias ad satisfa* 

eiendum, to be directed to the said sheriff of 

commanding him in form aforesaid ; and it i^ granted 
to bim, returnable before the said lord the king at 

Westminster, on next afl»r ; the same day 

is ^iven to the, said A. B. at the same plaice : At 
which day, before the said lord the king at West* 
minster, comes die said A. B. by his attorney afore- 
said ; and the sheriff hath not sent the said last-men« 
tioned writ, nor hath he done any thing thereupon ; 
whereupon €m bebalf of die said A. B* it is suffi- 
ciently testified in the said court of the said lord the 
king before the king himself, that the said C D. runs 
up and down and secretes himself in the county of 
-rr-T.* ; and thereupon the said A. B. prays the writ 
. of the said lond the king of testaium capias ad satis* 
Jadendum against the said C />• to be directed to 

the sheriff of the said oMiuty of * coifunanding 

him in form afores^d ; and it is footed to bim, le* 
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lurnable before the said lord the kiog at fVestmin' 

<<er, on next after ; the same day is given 

to the said A. B. at the same place. 



I hBVB taken the withtn-named C. D. whose body (§ 92.) 
I have readj, at the day and place within contained, Retnm of cepi 
as within I am commanded. ^^^* 

The answer of ■ sheriff. 

The withw-named C. D. is not found in my baili- {S 930 

wick. -IVoii eat woeih 

The answer, S^c. *^ 

By virtue of this writ to me directed, I made my ($ 94.) 
mandate to the bailiff of £. F. esquire, of his liberty Mandadbam^ 
0f ..^...^ who hath the execution and return of all ^' 
writs and process within the said liberty, and with- 
out whom no execution of this writ could be made 
by me within the same ; which said bailiff hath not 
given me any answer thereto. (Or, hath answered 
me thus: I have taken the within-named C. D. 
whOBe body I have ready, Sfc.) 

The answer, ^c. 



George the Third, *c. To the sheriff of av^^ot'] 

^•eeting : We command you, as before <or as often- ca^^ad^ti^ 
times oefore) we have comaumded you, that you famendum. 
take, Jfc. (as in the former capias «d Baiiffaeiendum^ 
altering the return.) 

George the Third, iSfC. To the sheriff of (^ ^^> 

greeting : We command you, that you omit not by ^"^^i^^' 
reason of any liberty in your bailiwick, but that yon HmdKvT^^ 
jenter the same, and take, 4rc. (as in the former ct^ 
fum ad MotisfaaendupE^ altering, the ratum.) 
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(^97.) George the Third, S^c. To the sheriff of , 

Tettaiumcapias greeting : Whereas we lately commanded our sheriff 

^Mt^faaen- of that he should take C. D. if he should be 

found in his bailiwibk, and him safely keep, «o that 
he might have his body before us at Westminster^ on 

a certain day now past, to satisfy A. B. of /. (or 

of a certain debt of /.) which the said A, B. 

lately iti our court before us at Westminster^ had re- 
covered against him, S^c, (reciting the former writ, 
to the words, '^ whereof the said C. Z>. was con- 
victed, as appeared to us of record" :) and our said 
sheriff of ^-^ — at that day returned to us, that the 
said C. Z). was not found in his bailiwick; where- 
upon on behalf of the said A. B. it. is sufficiently tes- 
tified in our said court before us, that the said C. D. 
runs up and down and secretes himself in your 
county : Therefore we command you,* that you take 
the said C D. if he shall be found in your iMiiliwick, 
and him safely keep, so that you may have his body 

before us at Westminster^ on -r — next after 

to satisfy the said^. B. of his damages (or debt and 
damages) aforesaid ; and have there then this writ 
Witness, 4*^- 

(S 98.) George the Third, S^e. To the chancellor of our 
"^^ t^^' \^ * county-palatine of Lancaster , or to his deputy there, 
tbie" ^^* ^ greeting : Whereas, we lately commanded our she- 
riff of that he should take, Sfc. (reciting the 

former writ, to the words, *^ whereof the said C/D. 
was convicted, as appeared to us of record :") And 

our said sheriff of at that day returned to us, 

that the said C. Z).'was not found in his bailiwick; 
whereupon on behalf of the said A. J3. it is suffi- 
ciently testified in our said court before us, that the 
said C. D, runs up and down and secretes himself in 
our said county-palatine : Therefore we command 
you, that by our writ under the seal of our said 
county-palatine to be«duly made, and directed to 
the sheriff of the said county-palatine you com- 
mand the said sheriff, that he take the said C. D. 
if he shall be. found in his bailiwick, and him 
safely keep, so tliat he may have his body before 
us at ' Westminster^ on - - ■ next after — — to 

satisfy the said A, B. of his damages (or debt and 
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damages) aforesaid ; and have there then this writ* 
Witness, SfC, 

George the Third, SfC. To the sheriff of , {S 99.) 

greeting : Whereas by our writ we lately com- '^^ li^<?> ^o™ 
manded our chancellor of our county-palatine of *^"^»*nty-paU- 
JLancaster, that by our writ under the seal of our 
said county-palatine to be duly made, and directed 
to the sheriff of our said county-palatioe, he should 
command the said sheriff, that he should take, SfC, . 
(reciting the former writ, to the words, " whereof 
the said C. D. was convicted^ as appeared to us of 
record" :) And our said chancellor of our said 
county-palatine at that day returned to us, that by 
virtue of the said writ to him directed, he had, by 
another writ uncler the seal of our said county-pala- 
tine duly made, and directed to the sheriff of the 
same county, commanded the said sheriff, as by the 
said first-mentioned writ he was commanded ; which 
said sheriff, in answer to the said writ to him di- 
rected, had returned to our said chancellor, that the 
said C. JD. was not found in his bailiwick ; where- 
upon on behalf of the said A. jB. it is sufficiently 
testified Jn our said court before us, that the said 
C D. runs up and down ahd secretes himself in your 
county : Therefore we command you, that you take 
the said C D. if he shall be found in your bailiwick, 
and him safely keep, so that you may have his body 

before us at Westminster^ on next after ^, 

to satisfy the said A. B. of his damages (or debt and 
damages) aforesaid ; and have there then this writ. 
Witness, Sec 

George the Third^ S^c. To our chamberlain of ^^ loo.) 
our county-palatine of Chester^ or to his deputy The like, from 
there, greeting : Whereas by our writ we lately one county-pa- 
commanded our chancellor of our county-palatine latinetoano. 
of Lancaster^ that by our writ under the seal of our * ^ 

said county-palatine to be duly made, and directed 
to the sheriff of the same county-palatine, he should 
command the said sheriff, that he should take, S^c. 
(reciting the former writ, to the words " whereof 
the said C X). was convicted, as appeared to us of 
record" :) And our said chancellor, of our said 
county-palatine of Lancaster at that day returned 
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16 tls, tbat by virtM of oor said writ to him ditecteJ, 
he had by another writ, S^c. (as in the last ;) which 
said sherifT, in answer to the said writ to him directed, 
had returned to o«ir said chancellor, that the said 
C. D. was not found in his bailiwick ; whereopoa 
on behalf of the said A. B. it is snfficieatly testified 
in our said court before us, that the said C. D. runs 
up and down and secretes himself in our said countjr- 
palatineof G%ej^er: Therefore we command you, that 
oy our writ under the seal of our said county-pala- 
tine of Chester to be duly made, and directed to the 
sheriff of the same county-palatine, you command 
the said last-mentioQed sheriff, that he take the said 
C. D. if he 4iall be found in bis bailiwick, and him 
safely keep, so that he may hafre his body before us 

at frestminsier, on next after , to satisfy 

the said A. JB. of his damages (or debt and damages) 
aforesaid : and hare there ften tlus writ. Witness, 4rc. 

Tht like, to a George the Third, 4** To the chancellor of our 
connty-paia. county-palaitine of JLemcasier^ or to his deputy there, 
f«novai7roni gJ*eeting : Whereas we lately commanded our she- 

the great-ses- riff of that be should take C D. late of 

sions by certi- jf he should be found in his bailiwick, and him safely 
Sr*stan tJ ^^^V^ so that he might have his body before our jue- 

Gee. III. c. 70. tices of the great sessions, holden at in and for 

S 4. the county of ■ on a certain day now past, to 

satisfy A. J5. of- /. (or of a certain debt of •/.) 

which the said A. JB. lately in our coui^ of great- 
sessions, holden at aforesaid in and for the said 

^ ,eounty of , before — — our ebif^fjnstice of 

aforesaid, and our other justice of the ^id 

county, had recovered a^inst him the said C jD. 
fee. whereof the said C. I), was convicted, as ap- 
peared to us of record : And our said sheriff of 

at that day returned to our said justices, at the great- 
sessions sdRyresaid, that the said C D. was not found 
in his bailiwick : And afterwards, for oertatn rea- 
sons, we caused the record of the swd recovery to 
be duly certified end removed from and out of our 
said court of the great-sessions aforesaid, into our 
court before us at Westminster^ according to the 
form of the fftatute in anch ease made and provided: 
And now, on behiilf of the said A. B. it is suffi- 
ciently testified in our said court before us, that the 
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iiBid C, D. runs up and down and secretes himself 
in our said eomity-palatine : Therefore we com- 
mand yt»tt, Aat by our writ under the seal of our 
iaid coonty-fkakitine to be duly nade, and directed 
to the sheriff of the said county*paktine, you com* 
nmnd the said sheriff, that he tahe the said C D. if 
be shall be fbnnd in his bailiwick, and bim safely 
keep, so %hftl he may have his body before us, on 
-^-^ — wheresoever we shall then be in England^ to * 

satisfy the sdid A, B, of his damages (or debt and 
' damagfes) Hfbresaid ; and have there this writ. Wit* 
oess, ^c. 



George %}iB Third, *c. To the sJicriffof , ^ <) ^^^') 

gtmm^i Whereas by our wrH we lately com- ^^^;^ ^f,*^ 
manded yo«i, that of the goods and chattels, c^c. (re- the residue. 
citing the fieri facias ;) And you at that day re- 
turned to us at Westminster^ that by virtue of the 
said writ to you directed, you had caused to be 
made of the goods and chattels of the said C D. 
^' ' L pafisel of the damages (or debt and damages) 
aftNresaid ; which money you had ready at the day 
and place hi the said writ contained, to render to 
the said A. B, for so much of his damages (or debt 
and damages) aforesaid as by the said writ you were 
commanded ; and that the said C. D. had not any 
other or more goods and chattels in your bailiwick, 
whereof yon could cause to be made the residue of 
the damages (or debt and damages) aforesaid, or any 
part thereof: Therefore we command you, that you 
take the said C. D. if he shall be found in your baili- 
wick, and him safely keep, so that you may have his 

body before us at JVestminster^ on next after 

to satisfy the said A. B. of /. residue of 

bis damages (or debt and damages) aforesaid : and 
have there then this writ. Witness, S^c. 

George the Third, 8^c. To our chancellor of our iS 1^2.) 
county-palatine of Lancaster^ or to his deputy there, '^« '*^®> ^ * 
greeting : Whereas by our writ we lately com- ^q"" ^'^' ^ 
manded you, that by our writ under the seal of our 
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6aid county-palatine to be duly made, and directed 
to the sheriff of our said county-palatine, you should 
command fhe said sheriff, that of the goods and 
chattels, S^c, (reciting the ^n Jhdas ;) And ydu at 
that day returned to us, that by virtue of the said 
writ to you directed, you had by another writ under 
the seal of our said county-palatine duly made, and 
directed to the sheriff of our said county-palatine, 
commanded the said sheriff, as by our said first-men- 
tioned writ you were commanded ; which said she- 
riff, in answer to the said writ to him directed, bad ' 
returned to you^ that by virtue of the said last-men- 
tioned writ, he had caused to be made of the goods 

and chattels of t]be said C. D. /. part of the 

damages (or debt and damages) aforesaid, which 
money he had ready before us, at the day and place 
in the said last-mentioned writ contained, to render 
to the said A. B. as" by that writ he was commanded ; 
and that the said C JD. had not any other or more 
goods or chattels in his bailiwick, whereof he could 
cause to be made the residue of the damages (or debt 
and damages) aforesaid, or any part thereof: There- 
fore we command you, that by our writ under the 
. seal of our said county-palatine to be duly made, 
and directed to the sheriff of our said county-pala- 
tine, yoH commaiid the said sheriff, .that he take the 
said C. D. if he shall be fbnnd in his bailiwick, and 
him safely keep, so that he may have his body before 

us at Westminster, on next after — ^ — 'to satisfy 

the said A. B, of — — I, residue of his damages (or 
debt and damages) afbtesaid ; and have there then 
this writ. Witness, ^c. 



(h 103) George the Third, Src. To the sheriff of ', 

c^wadwfM- greeting : Whereas we lately commanded you, that 
gainst anexe-,®^ ^^^ goods and chattels, SfC. (reciting the Jieri 
cutor or ^dmUjhcios de bonis testatoris, &c.) : And you at that day 
tii^tor, after returned to us, that, S^c. (reciting the return of nuUa 
and return/ of ^^^^^ testotoris ficc propria^ and devastavity for which 
nulla bam to a vide ante p. 405, 6.) Whereupon we lately commaBd- 
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ed yba, t&at of the proper goods and chattels, See. fteri/aeiai 4r 
(reciting the Jieri facias de bonis propriis): And you *»»«^''^^««- 
at that day returned to us, that the said C. D, had 
not any of hid own proper goods ot chattels in your 
bailiwick, whereof yoii comd cause to be made the 
damages (or debt and damages) aforesdid : There<^ 
fore we commarid ydu, thdt you take the said C. D. 
if b^ ^bali be fodnd in your bailiwick, and him 
safely keep, so that you may have his body before 

us at Westminster^ on next after — — to satisfy 

the said^. B. of bis damages (or debt and damages) 
aforesaid ; and have there &en this writ. Witness, Sfc* 

George the Third, 8fC. To the sheriff of --. « 104.) 

greeting: Whereas we lately commanded our sheriff Te^Uthm m* 

of that of the goods and chattels, *c. (recitinff ^^ *^«' 

the fieri facias de bonis testatoris, &c.) : And our said timiiar cast. 

sheriff of at that day returned to us, that, Sea 

(reci t ing the return otnuUa bona testatoris necpropriH^ 
and devastavit J for whicb vide ante^ p. 40d, 6.) Where* 

upon we lately commanded our said sheriff of 

that of the jU'cper goods and chattels, ^c; (reciting the 
fieri fadoM de bonis propriis) ; And our said sheriff 

of at that day returned to us, that, S^. (re* 

citing the reinrn cfnullabona propria) : Whereupon 
we commanded our said sheriff of — ^^ that he 
should take, SfC. (reciting the capifs ad satisfacien* 

dum) : And our said slieriff of at that day re« 

turned to ua, that the said C D. was not found in 
bis bailiwick ; whereupon onbehalf of thesaid^. B, 
it is ftulEciently testified in our said court before us, 
that the said C. 1>. runs up and down and secretes 
lumsdf in your county : Therefore Ire command 
jaajtimt yob tadke the said C. D. if he riiall be found 
m your bailiwick, and him safe ly k eep, so that you 
may halve his body before us at Westminiter^on^^^-' 
next after -> — to satisfy the said A. B. of his da- 
mages (or debt and daniages) aforesaid; and have 
there tkeo this writ Witness, 4rc. 

At wUdi day, befiire the lord the king at West- (f ton,) 
minslcTy comes llie said A, B. in his proper person ; EBtrjof rrtnrs 

and chaneelkir of onr bisiiopnck of Durham •f *««*^«'*(- 

aforesaid letoms, that ly virtue of the said writ to 'iJ^fi^'if: 
kim t b enenpeo difected, he halli comnasded the i«.v d, ^.c. t^ 
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ttiecoaoty-pa. sheriff of thecouiityof Durham B&remi, dHttin 
WM^d^'" said sheriff should in all thinjrs fully execute tte 
waid of fieri Said writ of the said lord the king ; which $ai4 she^ 
facias de ioUds riff answered him, that before the comiog of ths 
n X^'th^rt^ said writ of the said lord the king to him dkected, 
turn of part divers goods and diattela, which were of the aaid 
levied, award E, F. deceased at the time of .his death, came to 
t^^t«dw«*^ the hands and possession of the said CD. to be 
and testatmn administered, which said goods add chattels the said 
for the residue. C. D, afterwards, and before the coming of the said 

writ to ^m, had eloigned, wasted and converted to 
his own use ; wherefore the said sheriff could not 
cause Jhe said — — /. for the damages aforesaid, or 
any part thereof, to be made of the goote and chat- 
tels, which were of the said E. F. oeceased, as bj 
the said writ he was commanded ; and the said she* 
riff further answered the said chancellor, that of tbe 
proper goods and chattels of the within^named C. D. 

\e had caused to be made the said A. for the 

costs and charges aforesaid, as he was commaoded: 
Which said - — L by the said sheriff broujfht here 
into court, by the same court here are delivered to 
the said A. B. in part of the damages aforesud; 
therefore let the said sheriff be acquitted of the said 
— -/. &c. And as to —— ^/. residue of the damages 
aforesaid, it is considered that the said ^. jB- ba?e 
execution against the said C Z). of the aaid — ■*• 
residue of the dsRnages aforesaid, of the proper goods 
and chattels of the said C. D. Therefore it is com^ 
manded to the said chancellor of the bishoprick afore* 
said, that by the writ of the said lord the king to be 
duly made, and directed to the sheriff of the said 
county of J[)i^r&ii7z, he cause it to be commanded, 
to the sheriff of that county, that of the proper gooi« 
and chattels of the said c. D. in his bailiwick, ^ 

cause to be made the said -/. residue of theda^ 

ynages aforesaid ; and that he have thai money be- 
fore the said lord the king at TVestmimiety on — ' 

next after to render to the. said A. JB. in fono 

aforesaid ; the same day is given to the said A-B-^^^ 
&c. At which day, before the said lord the king^^ 
FFestminsier, comes the said A. B. in his prop^' 
person ; and the said — — chancellor of the bishof 
rick aforesaid returns, that by virtue of the said writ 
to him thereupon directed, he hath commanded tb^ 
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Mieifflr of the «aid countj of Durham, that tfie ^ald 
rtttBiiff should in all things fully execute that writ ; 
irhich said sheriff answered him, that the said C. I>, 
bad no g^oods or chattels inhisbailiwick, whereof he 

eoidd cause to be made the said /. or any part 

thereof ; Therefore it is commanded to the chancel- 
lor of the bishoprick aforesaid, that bj the writ, Src. 
jie cause to be commanded, S^c. that the said sheriff 
fthoidd take the said C. D. if, Src. and him safely 
keep, so that he mio^ht have his body before the said 
loitl the king at Jreftminster, on — ^ next after 
to satisfy the said A. B. of the said /. re- 
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sidue of the damages aforesaid ; the same day is 

EVen to the said A, B. there, 8^c. At which day^ 
ribre the said lord the king at Westrmnster, corned 
the said A. B. in his proper person ; and the said 
dianceUor of the bishoprick aforesaid returns, that 
by virtue, Sfc. he commanded the sheriff, S^c, which 
said sheriff answered him, that the said C. D. is not 
found in his bailiwick ; whereupon on behalf of the 
said A. B. it is testified in our said court here, that 
the said C. D. runs up and down and secretes him* 
self in the county of : Therefore it is com- 
manded to the sheriff of that he take the said 

C. X). if, Sfc. and him safely keep, SfC, so that h^ 

have, SfC. on > next after to satisfy the said 

A. B. of the said L residue of the damages afore- 
said : At which day, before the said lord the king at 
Westmnsier^ comes the said A, B. in his propei" 

person ; and the sheriff of aforesaid returns, 

that the said C. D. is not found in his bailiwick ; 
whereupon on behalf of the said A. B. it is suf&- 
denfly testified in the said court of the said lord the 
king before the king himself, that the said C. X). 
runs up and down and secretes himself in the coun- 
ty of — ^ : Therefore it is commanded to the sheriff" 

of , that he take the said C D. if, 8fc> and him 

safely keep, so that he have, 8fc. on next after 

■ to satisfy the said A» B. of the residue of the 
damages aforesaid, in form aforesaid ; the same day 
is giv^i io the said A. B. there, Src. 

Geprg-e the Third, Sre. To the sheriff of Ea^fi^, 

greeting : We commiind you, that yoa cause C. D. after a capim 

Ggg 
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late of " ' to be demanded from coanty-eonrt io 
county-conrt (or if in London, from hustin^ to host- 
ing), until, according to the law and cuet<Hii of 
England, be be outlawed, if he doth not appear ; 
and if be doth appear, tl^n that you take bim, and 
cause him to be safely kept, so that you may have 
bis body be^ra ua^-oij— . — wheresoever we shall 

then be in England, to satkly A. B. of 1, (or of 

a certain debt of 1.) which the said A. B. lately 

in our court before us at fFestmimter, recovered 
against bim, Sfc. (as in a common capias ad satiifo' 
dendum, to the words *' whereof the said C. J), is 
convicted, as appears to us of record" J j Andwhere- 
tlpon ybu returned to ub, on, &c'. (tiie return-day of 
the capias ad satisfaciendum,) last past, that the said 
C. 2). was not found in your bailiwick ; and have 
there then this writ. Witness Edward Lord El- 
ienborougk, &c. 



Jn Dowtr unde nihil habet. 

George the Third, SfC. To the sheriff of , 

greeting : Whereas S. H. widow, who was the 
w'lk ofm. H. deceased, hath lately in onr court be- 
fore — >-, our iustiCes of the bench at Westminster, 
by our writ of aower, whereof she hath nothing, and 
by the iudsment of the said court recovered aaainet 
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JUDGMENTS. 



A. 



A 



MENDMEirr, 

judgments amendable^ after the term ia 
further than is allowed by the statutes 

during that term, amendable in tofm ar s 
157. Gilb.'C. P« 108.) the court will 
amend a judgment that has been ioti 
unknown, (1 Marshairs Rep, SU.) 
ADMINISTRATORS, 

See Execw^rs. 
ARREST OF JUDGMENT, 

' ground and mode of taking aAranjfcagt c 

motion in, when made, 58. 

Bdt aiiowed after Judgment on demnrrei 

not for any tklBg tha4 is aided or ai 

4>r might haye been pleaded in abat 

nor because the damage in an actic 

increased oA acco' 
Ibough allowed for an improper ep 
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ARREST OF JUDGMENT, 

not allowed after judgment on demurrer ; 

where allowed, after judgment by default, 77. 

may be mored for in K. B. at any time before judgt 

'. ment is given, (2 Strange, 846.) 

on motion, in arrest of judgment, the roll should be 

brought into court, if on record ; if not^ the record 

of " Ni. Pri." by tiie asMoiate : (Imp. C. P. 430.) 

if the motion be made after, an inquisition, the sheriff 

should have notice to produce it in court, if it be 

not taken from him : if the plaintiff's attorney has 

it, notice should bfl giyen to him : in either case an 

affidavit should be made of the service of the no* 

tice. ih 
AS IN. CASE OF A N0N9UIT, 

judgment ; 

origin of, 30. 

in what cases given, 'H. 

in what not, 33. 

at what time moved for, 31 ^ 
rule for entering issue, 30* * 

for judgment, 31, 3^. 

affidavit in support of, 31, 

notice of, 32. 

causes against, id* 

costs of, 33. 

signing judgment on^ ib. 



COGNOVIT, 

what, 35. 

when and how made, t ^» 
upon terms, ib. 37. 
before plea^ 35. 
after, 36. 

withdrawing plea, ib. 

need not be stamped, unless containing tertM tt agree- 
ment, 35» 
for the wliole or part of cause of action^ and proceedings 

On fetch, W, 37. 
no irregularity to be objected to, after a cogrtbvit, 87. 
an attorney should be present when signed by prisoner, ib$ 
not prevented by bankruptcy and certificate, i9. 
no discharge to bail, 38. 

fosts on after special case, and bew trial ordered^ 3€», ^ 
hovr signed, 38. - , i ^ 



INDEX TO JUDGMENTS. 

CONFESSION, 

See Cognovit; Warrant of Attorney. 
CASSETUR BILLA, 48. 



P. 

DEFAULT, 

judgmeDts by; 

« »il dicit," for, 

pleading before appearance, or t 
out of office, or before bail pc 

plea not adapted to the nature < 
•or issuable when under terms, 1 
pleading statute of additions, ] 
sham-plea of piepoudre, ib. 
in abatement, out of time, 20* 
or without affidavit, ib. 
tender, without paying into cox 
entering special plea in general 
not dellTering plea in form, ib^ 
pleading to declaration, 18. 

^r new assignment, 19. 

for not rejoining, joining in de 

ir 

Sn what cases it cannot be signed, S 

in what it may be waived, 2)1. 

where irregular, ib* 

and may be set aside, ib^ 

wh^^i signed, 18—20. 

how, 23. 

jaon sum ipfoimatus, &B same i9 efl 

PEMURRER, 

judgment on; . 

hjinaly when in debt for a sum c 

interlocutory y in actions that sound 
hdxio signed^ when final for plafntif 
when for defendant, the same whei 
DEFECTS AIDED BY VERDICT, 

See Verdict, , ^ 

DOCQUETTING, 

. what, when, how, and by whom done. 

want of, when relieved against lu eg[ur 

bringing in rolls, 67. : 

consequence of neglect, 09» *" / 



BIDEX TO SWOGUV^TSi 



£, 



/ ,» > 



ENTERING JUDGMENTS, 

iQ what maoner and by whom done, 66* 
who maj compel it, 67. 
after death of parties : 
at common law, 95. 
<< none pro tunc," 96. 
by statute; 

between reidict and jodgment; after intiriocatory 
and before' final judgment ; death of one of seyeral 
parties ; plaintiif 's bankruptcy, or insolvency ; Se^ 

EseeuHoHs^ tit* '^ sci. fa.'* 
in debt or bond for the performance of coyaoants, 5, 6« 63, 
EXECUTORS AND ADMINISTRATORS, 
jodgments against; 

where liable tp costs de bonis propriis, 80, 90* 
where a false entry may be aaaended, 00. 
where judgment entered for only so much as the eze« 

cutor has in his hands, t|^, 
where against only one of sereral who join, 01. 
no costs allowed on a judgment for futnre assets, aft* 
where the executor is liable for debt and costs, 02. 

F. 

fINAI> JUDGMENT, 
what, 3. 
how and when signed, see Signing Judgments 

HEIRS, 

judgment against ; 

on ancestor's bond, 02. 

where liable to the extent of assets, descended only, ib^ 
where personally, 03, 05. 

wher^ special judgment against the assets, preferabta 
^, , to a geneiul one i^in9t the hcdr. 03. 



INQTrtRY, ^ ,. , ,. 

writ of, what, 3. ,i^ :^rt«. 

reference to the masteiy infitaa^ic , ,. ^, ,;o,;>,, n^.** 
in w^t. (9^^;i TO'i^v ' *^ . w 'V f #•• ; ; J i« jj* i*ag>; j« > * 



^JfES. TO JUB^AfBim 
INQUIRY, 

writ of, in what cases issued, 5, 6. 

when executed at assizes or sittings, 

when usued to supply the omission 

sessiii 

iwhen not, 9. 

when special^ ^^ tain ad triand : quani 
aotice of ; ' 

what, 10, 11. 

how given, 13. 
before whom the writ is esLecuted, IS. 

when, ib. 

where, ib. 

i^)iere left before execution, t^. 

notice glTen of counsel, ib> 
airitnesses may be subpoenaed on, ^. 

what cannot be given in eyidence pi , 

rule for judgment on, ib» 

return leift with clerk of judgn^ent ii 
motion to set aside ^ 
'"^ for whal causes, ib. 16. 

want of writ, where aided, 16. 
INTERLOCUTORy JUpiGMENTg, 
what, 2. 

bow aqd when signed, see Signing Judg 
need not be signed on dempnrer, in K. i . 
alitor in C. P. (iBarnes, 329.) 
in debt on bond for the performance of c i 

J. 

4E0FAIJS, STATUTES OF, 

what defects cured by, 74—77'. 
JrUDfeMfiNTS, Form of, U 

covenant 

assumpsit 

debt 

annuity 
detyi]^ 
replevin 
trespass^ '&c. Se^Formi^ at the •a4,of i 

NOL- PROS. 

what, 49. 

If here action is miscoocislved^ 0. ^ 

In actiom ayajiast several defeniiKats, I 



NOL. PROS. 

OD a plea of covertofe, 32. 
as to the wliole, or a part, 49. 
part of a count, 5% 

where there is demurrer to part, and iitue as to other part, 

S3, 
as to ona of seTeral issues, ib. ^ 

costs on, ib. 

vhere not allowed, 53, 54> 
KON PROS, 

judgment of ; - - 

for not declaring, 24. 
in joint action, 25. 

where cause has been remoTCd by *' habeas corpus," 
" pone," or *' recotdari," iir 
for not replying, ^S, 

or entering issue, t&. 
alleging diminution, 
'assigning error, 27»- 
cannot be signed pending an mjnnction, ib. 
wilt not be set asideaj a matter of course, if r^olar* 

a. 

may be set aside on motion, if irregular, ib. 
fioa pros for not adjourning an essoin, considered ai 
nought, 28, 
■with vhmn,' and how signed, 27. 

NONSUIT, _ 



JNBBX TO JUDGMENT! 

REGISTERING JUDGMENTS, 

where necessary, and how done, C9. 
want of; 

when reliered against in equity, QSi 
RELICTA VERIFICATIONE, 36. 
REPLEADER, 81. 
RETRAXIT, 46. 
.RELATION, and effect of 

judgments at common law, 05. 
by the alatilte of frauds, 97. 
as to freehold lands, 96* 
leasehold property, 97. 
against defendant and bis heirs, 96, 
bankrupts, lOD. • 
mortgagees, 98. 
parchaser^, 97. 
heir, on the obligatidB of l^is anees 

replevin; 

judgment in ; 

how entered up under the stafut< 

bow at c6mmon law on demurrer, 

terdkt, or n^msiiit, 87. 

may still be entered up at comr 

RULE FOR JUDGMENT, 

after rerdict, 57. 
Bbt gtt«n in Gi P. SB. 
though the same time is allowed, tb. 
nor on default or confession, in debt fo 
ndr otl ^< BOH pros :" or ilonsuit^ 66. 
on demurrer in debt, for plaintiff, 62. 
the same for defendant in all cases 

pkuntiff after 
»s in case of nonsuit, 31. 



SETTING ASIDE JUDGMENT, 

for irregularity, 21. 

when defendant not seryed with pro 

delivered or filed ; signed without 

plead ; demand of plea, or aft 

where it cannot be set aside, or signed 

where it may hat set ffside on affidaT^t ( 
motion toif setting t^side when and itoi 



4M IITDEX TO JCSGME^m 

SErnXfi ASIDE JUDG3fEm; 

"n^ CMMirt will sot IB a tolntqft tars «t ande a j«^. 
taeni ^ttk e/^ demmmr, aad saffer Ihe pbiatiff to 

naakf. (1 ManMrsBcp. 401.) 
fEVERAL DEFENDANTS. 

ifeparate joc^neat any be bad agaiast aae of ssvanl d^ 

ffaiiafiaitaitj 94. 
aliter ia andrattf ib. . 
SIGNING JLDGMENTS^jrimaadkavilDM 

as after Teidict, 67. 
in debt for a jam eeitai% d&r 
oa a wanant of attomejr^ 47* 
** cognorit," 38. 
for defeodants oa demarrer generally ^ 
Ibe saoie as ia ddbC, fiS. 
"retraxit," 49. 
noa pros. ^« 
aoasait, 20. 
as in case of nonsait, 33« 

as on ddaalt or demarrer in actioBS tba sooadindtsi 

mages, M 

"nil dicit/^ M^ben and bow, 18—23. 
need not be signed on ^iBmarrer in K. B. GO* 
aliter in C. P. (Barnes, 229.) 
in debt or bond for the perCininanGe of coTenants, 5, 

6, 63. 

SUGGESTIKiG BREACHES, 

in debt on bond for tbe performance of coTjenaots, d,/}? ^'f 



VERDICT, 

what defects are aided by, 78 — ^81 f 
VENIRE FACIAS DE NOVO, 

f6r*what granted, 82. 

*^ tarn ad triandnm, qu^ ad inqnirendum,'^ lOr 



W. 



WARRANT OF ATTORNEY, 

. to confess judgment, what, 38. 
defeasance must be written on it, 39, 
stamp duty OD^ id. 



INDEX TO JUDGMENT 



WARRANT OF ATTORNEY, 

in what cases ordered to be deliyered up. 
in wliat cases attorney's presence is neces 
in wliat not, 41* 
how to be entered up where given by o 

where after bankn]t>tcy, 43. 

not roTocable, ib, 

hut countermanded by death, ib» 

how far, 44. 

must be strictly pursued, ib* 

when to be entered up, 45* 

motion for, when necessary, ib* 

bow signed, 47, 48. 



INDEX 



TO 



THE LAW AND PR-A 



OF 



EXECUTIONS 



A. 

Audita querela, 364, 

ASSETS 

by descent ; i^hat are, 170. 
AMENDMENT 
of writs, 186. 

-when third persons are not thereby aff 
. cution may be amended from a day 
return day. (1 Marshall's Rep. 
ATTACHMENT, 
•what, "ill. 

against whom, and for what it lies, 27 
rule for, 380. 

where absolute, ih. 
where nisi, ib, 
prooeedings'on, 380, 381. 
against the sheriff, 381 — ^383. 
when moTod for, 383. 
time allowed to obey the rule, 383. 
what purges the contempt ; what not, 
how relieyed from, 384. 
AWARD, 

where the cause is referred to arbitra 

greater sum than that g 



B. 

»*.*'Vi'- '^^.^.hj by bankmptcyj if not actoilJr ««-" 

«*y**W after notice of bankruptcy is not a tres- 

■*■*•■" ' passer, but may be wed in trover, 192. 

, „ 4/ eiecotor does not affect lilm in his repre- 

^*"'"*"'" lentatiTe character, 129. 



^ 4D SATISFACIENDUM, 
r, M«y be taJuB under it, and who wtt, 105 — lO?'. 
•«. 187. 
,,p,rt, 188, 2M. 
^tlm and sealing, 100; 
^1^ and testatum, 25S. 
yM omittas, 266. 

M other writ can be had after ca. sa. executed, unlets dev 
fendant die, 175, or escape, 2gS/ 
actioft against sheriff for et&pe, 259. 
how far a dischai^o or satisfaction, 206.' 
as against co-defendant;, 26S> 
bail, ib. 
how executed, 234. 
who autborized, ib. 
what is a taking, 335. 
where door may be broken, ib- 

no striking lawful, uol^ess the defendant uaaolt, 336. 
nor taking on Sunday, ib. 
practice on ca. sa. to charge bul, 155. 
if sheriff after an arrest accept^j the debt and coitr, he vmti 
stiil produce ttra body on the return day. (14 East, 468.) 
assault or false imprisonment, actions of, lie against the 
sheriff for arresting a wrong party, or inpr<q)er Tiolence^ 
267, 
CAPIAS UTLAGATUM, 

in actions commenced by original, 271. 
no proclamation on exigent after judgment, ib. ■ 
not to be had in Exchequer, 272. 
proceedings on, 273 — 277. 
COSTS, See Poundage. 

Ita debt on bond for a penalty, sheriff may he directed t6 

levy costs of execntion. (Cas. Pr. C P. 80.) 

but not in debt db simple contract. (3 Boi. a&d Pul,363.) 



COSTS, 

and if too mucn be levied, the conrt will 

to ^ reitorec 



D. 

DIEM CLAUSIT EXTREMUM, 205, 211, 1 
DISTRINGAS. Sw Fieri JMas. 



E. 
ELEGIT, 

what may be taken unde? it, 108,. 109* 
whatnot, 109, 110. 
wlMDitlfes, 1(76, 181. 
when not, 176. 

further proceedings ^m^ 17(1, 177. 
against wbwny 17^ 180. 
in diiferent cotntiet, 178^ 217. 
upon several judgmentSj^ 108, 24f # 
. gto iiotice of eotecati^, 143. 
how ^ecuted, 239. 

inquisition, what it ought to shew, 240. 
ttrm of yean, when mis^eoHed, 242^ 
th0 conseqaence, tft. 
ejectment must be brought after delhrer 

advisable to sue out a Fi. Fai. ftpst, 243. 
tenant by elegit has but a chatt^^ i^. 
return, 241. 
e^ty wiU dotip^It the saloof landun^ 

alias and testatum elegit, 257. 
plaintiff's redress on eviction, 257^ 258. 
d^fekd^i^s cofnrse after thd debt is Mk 
relation of the wnt, 193. 
BXECUTI«My 
paslies to, 118. 
when Bvcd« out, l&t . 
•utof wbfKtOMirt, lai. 
wiexe leai% 16 nei^essary, JMi' " 
may be sued by a difiisittit irttoniey A 

in what order the various writs mutft be ei 
#feuiet joftit defendanti, 179. 
or one of them^f^. 137., 
•gainst partners, 246. 

Hh 



4M INDEX TO EXECUTIONS^ 



B. 

BANKRUPTCY. See Sci. Fa. 

execution superseded by bankruptcy, if not actually exe* 

cuted, 191. 

sheriff proceeding after notice of bankruptcy is not a tresw 

, passer, but may be sued in trover, 192. 

bankruptcy of executor does not affect him in his repre^ 

sentatire character, 129« 



C. 

CAPIAS AD SATISFACIENDUM, 

who may be takeir under it, and who not, 105 — 10!^. 
teste, 187. . 
return, 188, 236. 
signing and sealing, 190; 
alias and testatum, 255* 
non omittas, 266. 

no other writ can be had after ca. sa. executed, unless de^ 

fendant die, 175, or escape, 256/ 
action agunst sheriff for es^pe, 260. 
how far a dischaige or satisfaction, 266« 
as against co-defendants, 266* 
bail, ib. ' 

how executed, 234. 
who authorized, ib, 
what is a taking, 235. 
where door may be broken, t'5. 
no striking lawful, unless the defendant assault, 236« 
nor taking on Sunday, ib» 
practice on ca. sa. to charge bail, 155. 
if sheriff after an arrest accepts the debt and costs*, he must' 
still produce the body on the return day. (14 East, 468.) 
assault or false imprisonment, actions of, lie against the 
sheriff for arresting a wrong party, or improper Tiolence, 

267. 
CAPIAS UTLAGATUM, 

in actions commenced by original, 271« 
no proclamation on exigent after judgment, ib» 
not to be had in Exchequer, 272. 
proceedings on, 272 — 277. 
COSTS, See Poundage. 

Ih debt on bond for a penalty, sheriff may be directed td 

le?y costs of execution. (Cas* Pr. C« P. 90.) 
but not In dQbt on simple contract. (3 Bos. and Ful, 362.) 



COSTS, 

and if too mucn be loTied, the conrt will 

to 1^ rdtered 



. D. 

DIEM CLAUSrr EXTREMUM, aoa, 211, f 
DISTRINGAS. Sw Fieri JMae. 



E. 
ELEGIT, 

what may be taken under it, 108,. 109. , 
what not, 109, 1}0. 
w^eDitlles, ]<76, ISl. 
Iirhen not, 176. 

further proceedings ^m^ 17(1, 177. 
agaiost whemty 17^ 180. 
in diibrent eotntiel, 176*) 497. 
upon several judgments^ 108, 24t# 
. tfo iiottce'of ootecating, 143. 
how iBxecuted, 239. 

inquisition, what it ought to shew, 240. 
tmi of yean, when misireoHed, 242v 
th0 eonseqnence, ib* 
ejectment must be brought after delirer 

ad?isable to sue out a Fi. Fa. ftrst, 243. 
tenant by elegit has but a chattel^ i^. 
return, 241. 
eqpxity Win (5ottp^l th^ daloof landunde 

alias and testatum elegit, 257. 
plaintiff's redress on eyiction, 257^ 258. 
d$lslidGtet?s cotnrse after the d<9bt is Mh 
relatiiim of the writ, |9S. 
BXECUTIiON, 
pauties to, 118. 
wlien sued out, t&^ . 
eut of wI^Mt court, I»t. 
where kai% ifi necessary, >Mi' '^ 
may be sued by a difilsrisbt tii6m&f ti 

in what order the Tarious writs mvMt he et 
il||^«t joftit diBfendantt, 1^9. 
or one of them^fd. ISt. 
against partner^, 246. 

Hh 



470 INDElt TO EXECUTIONS. 

EXECUTION, 

against the heir, 167. 

how rendeied personally liable, 168* 

what are assets by descent, 170. 

against prisoners, 183, 237. 

bankrupts, uiBoWents, executors, and administrators. 

See Sd. Fai 

relation of writs. See Relation. 

king's precedency. See ExUfU* 

by or against survivors. See Sci> Fcl. 

amendment, 186. 

form of writs, ih. 

teste, 187. 

return, 189. 

signing, 190. 

without sci. fa. where necessary, not void, but roidabl^ 

102. 

not to be executed on Sunday, 236. 

in what case a party may be taken without writ, 174. 

plaintiff's further remedy where first writ fails, 254* 

defendant's redress, 264. 
EXECUTORS and ADMINISTRATORS. See Scire Faeku. 

scire fieri, enquiry agfinst, 150. 
EXTENT, 

against ancestors' lands in the hands of heir, 103, 167. 

what may be taken under it as assets by descent, 170. 

how executed, 233r 

relation of it, 195. 
EXTENT at suit of the Crown, 

its origin, 164, 166, 238. 

in aid, 166. 

what may be taken under it, 103, 104, 197, 212, 215« 

teste, 197. 

priority, ib. 

return, 232. 

relation-^ebts due to king's debtor bound only from the 

caption of inquisition, 197. 

freehold lands of debtors or accountants from the time of 

debt or office entered into, 1 98« 

unless the extent on simple contract in somoicases be against 

a purchaser without notice, 200. 

chattels bound from the teste of process, 199, 203r 

unless delivered in execution, 200, 202. 

assigned after bankruptcy, 204.. 

or seld after distress, t!^. 

debita in praesenti solvenda in future, or debts payaWe to 

his debtor at a future day, not bound, 205* 



INDEX TO EXECUTIO: 

EXTENT, at suit of the Crown, 

diem dausit extremum, may issue after t 

lands liable though purchased withou 

so goods in the hands of a trustee, 212. 
joint tenancy in goods, how affected, t6. 
in lands seyered by extent, ib. 
cattle assisting on king's debtor's land, 2 
testator's goods in the bands of debtor, 

baron and feme joint tenants of a term, 

pawned goods, 215. 

debtor's debts ; what are extendible, wh 

extent how executed, 229, 231. 

why without preTious process, 228. 



F. 
FIERI FACIAS, 

what may be taken under it, and what n 

teste and return, 187, 1 88, 251. 

time for return when enlarged, 247. 

signing and sealing, 190. 

relation of, at common law, ib. . 

by statute of frauds, ib, 

as between the parties, 192. 

and after the death of either, 192, 247. 

as against purchasers, 191. 

what is not an illegal preference, ib. 

relation to delivery, superseded by ban] 

how executed, 243, 248 

inquisition, where doubt, 244 

shall excuse the sheriff, ib. 

and if he sell after notice of bankru] 

defendant's possession, badge of fraud, 

how executed on partners, 246. 

court y^iW not countenance a hasty \i 

levy began before the allowance of a w 

priority of contending writs, ib* 
landlord's lien for rent, 250. 
Kensington palace, privileged, ib. 
rule to return, 251. 
plaintiff's further remedy, 258. 
alias* testatum pluries, 258, 259. 

Hh 2 



472 INDEX TO EXECUTIQNS. 

nERI FACIAS, 

noB OKiittF ., 258y 359. 
eqnitjr of redemptiooi 259. 
action for ftite retnm, ^1. 
derastftTit and scire fieri — enqnirj, ^2. 
rule of court on action of detit« for money levied by 

sherijf, i^. 
venditioni exponas, ^3. 
distringas to tlie new sheriff, ift. 
snrplus of lerj restored to defendant, t^« 
what is a discharge, 269. 
money to be paid into court, in strictness, ib^ 



H. 

HABERE FACIAS SEISINAM, or possessionem, 115, 252. 
HEIR. See Execution. 

how rendered personally liable, 168. 



I. 

INSOLVENTS. ^eScLFa. 
INQUISITION. See ElegU; Fien Facias. 



LIBERATE, 115, 174, 233. 

M. 

MISRECITAL. See Elegit. 



P. 

PARTNERS. See Execution. 
PRISONERS. See Execution. 

how charged, 237. 
POUNDAGE, 226, 227 
PREROGATIVE, in Execution. See Extent; Relation. 

what act or receipt will make a party debtor or accountant 

to the king, 206. 

how far the courts will notice the king's debt, and stop 

money brought into court by or for his debtor, 209. 



INDEX TO EXECUTIONS. 4/7^ 



REDRESS, 

defendant's, 264. See title of the writ required* 
RESTITUTION, 

where in specie, where in ^aJue, 240. 
RECOGNIZANCE. See Sdre facias. 

in the nature of statute staple, 164. 
REMEDY, 

plaintiff's further, 354. See title of the writ required. 
RELATION 

of writs as to chattels, from the delivery to sheriff, 190. 

unless as against defendatit ; there, from tesle, 192. 

as to freehold land and against d^fendant^ from the begin- 
ning of term in which judgment was signed, 193. 

against purchasers from the signing of judgment, t^* 

and docqueting, 194. 

against the heir, 195. 

Prerogative relation of the king's extent, as against land, 

197. 

as against goods, 203. 

on bonds assigned, to him, 198. 

what bonds may be assigned to him, ib, 
RETURN OF WRITS, 189; and 8«e the title of the writ 

required. 



r. I 



S. 
SHERIFF, 

what his office, 223. 

who are authorised by him, ib. 

when he or under sheriff are interested, 222, 224. 

how to execute writs, 224. 

with what assistance, 225. 

not to dispute the authority of the court, ib* 

but where it has jurisdiction may justify under it in all 

cases, 225, 264. 

where not liable on an escape, 189. 

how far liable for nonfeasance or misfeasance. See the 

title of Uie #rit in which it occurred. 
SUPERSEDEAS, 

writ of error to execution, 265. 
SATISFACTION PIECE, 

when, where, how, and by whom to bis entered, 269. 
SCIRE FACIAS, 

what, 123. 

when, and by whom sued out generally, 118, 119 — ^2^2. 

when not, 121. 
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474 INDEX TO EXECUTIONS. 

SCIRE FACIAS, 

on change of parties ; by death, 129. 
execators and administrators, tb. 
heir, in a real action, Q). 

executors of execators, administrators ^' de bonis non,' 

'^ dnrante minore aetate," 130, 131. 
heir and terretenants, 131, 132. 
parol demurs for nonage, 133. 
but sequestration ma^ issue out of chancery, t&. 
death during suit, 134, 135. 
but ^^ sci. fa." not sued out if execution be commenced, 

135. 
or judgment entered of preceding term, 135, 136. 
or by or against the snrriTor of joint plaintiffs or de- 
fendants, 130. 
aliter if surriTor be charged jointly with executor or heir 

of deceased, 137, 138. 
by marriage, 138. 
for or against husband, ib* 
by bankruptcy, 141. 
for assignees, ib* • 

on corUiugency of execution by future breaches of covenant, 

143. 
future effects of bankrupt, 144. 
or discharged insolvent, 147. 
on future assets, 149. 

scire fieri, enquiry on ^^ deya'staTit" of executors, 150. 
sci. fa. on recognizances, 153. 
bail recognizances, 154. 
bail in error^ 1 57. 
^^ sci. fa." on judgment removed into K. B. by writ of false . 

judgment, 160. 
on lofse of timcy after a year and day, 161. 
a^er seven years not without ^ side-bar rule ; after ten^ 

rule to shew cause, 161. 
not necessary where writs are continued, f5. 
not for the king, 162. 

nor after writ of error, ^^ cesset executio," or injunction, 

162, 165. 
execution without it, not void but voidable, 162. 
lies on judgment in ejectment, 163. 
plaintiff may bring debt or sci. fa. at his election, 121. 
debt, why preferable, 152, 157. 

set. fa. not necessary on judgments confessed by warrant of 

attorney, 148. 
practice on; cannot be sued without a new warrant of at- 
torney, 127. 
appearance on, 125. 



INDEX TO EXECUnONg. 475 

SCIRE FACIAS, 

DO 4>rder necessary to change the attorney, 127. 

where consiidered a new action, 126, 127. 

where continuation of the former suit, ib. 

what county brought in, 127. 

out of what court, sued, ib. 

when the sheriff may be called on for return, 128. 

how returned, 124. 

when tested, 128. 

how amendable, ib. 

by whom signed, 127. 

practice on the sci. fa. against bail, 55. 
SCIRE FACIAS ad rehabend. terram, 267. 

for restitution, 265. 

ad audiendum errores, 168. 

to repeal letters patent, 123, 124. 

to certify bill of exceptions, tb. 

to return the yalue of soods against pledges in replerin, 

ana terretenants in a writ of error* ib» 
SCIRE FACIAS, 

for the recovery of king's debts, 228. 
SEQUESTRATION, 

may issue out of chancery when the parol demurs against 

an infant, 139. 
SCIRE FIERI; enquiry, 160, 
STATUTES, 

merchant and staple, 164, 228, 230. 
SIGNING OF WRITS, 190. 



T. 
TESTE OF WRITS, 187. 

u. 

UTLA.GATUM CAPIAS. See Cq»as Utlagatum, 

V. 
VENDITIONI EXPONAS. See Fieri Fadat. 



J. ft T. Clabkx, Printen, 98, St. Johnt Sqnarc^ London. 
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